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v Rigehts of the Chilld 1o 2 Family Environment:
4 Guardinnship snder Nigerian Law
by
D (Mrs) Grace Ogonda Akolokwu'
. Dr. L. O, Nwauzi™
Dr. Raji Barakal™"

Towarids the Protection of tl
An Examination of Cusisdy an

This paper widerscores the need to protect e right of the child o belong to a
fermily. It posits that @ child born to citizens of Nigeria has globally recogrized
rights commensarate (o rights enfoyed by chifdren in ether climes; aanel wiltich
righes are to be protected by the instrumensality of the ferw. e of such rights

wiich acerue i the child in Nigeria is the right to belong to a fawily. This wark !
further exablivhes that thix right is not dogencent on the stase of e wlon be-
tween the biologion! father and motier that ix whether they are married. sepa-
raicd or divarced por Iz it depondent on the faetor of the child being wanted by
the hiclegical parenis or pot ar an whether the child is a product of rape. This
wenk thevefore highlights the imporiancs of providing a home; albeit foster
hiries for children whe kave beoome abandoned for various reasous o profect
tham from the vagariee of strect life. Gotng firther, it is exiabiished (n s work |
theet the mon-prodecrion af @ child s right to belong to o fanily by different actors ;
expecially the povernment in Nigerta has increased the incidence af social il
such a child trafficking. child fabour, child abuse and increase in child il
fv rate in Nigevia, This paper adepiing the doctrinal rezearch metkodnlogy ex-
amined applicaile laws on custody and guardiansiip of children in Nigeria and
eomcluded thar the scope of these laws are iadequate to gffécrively ensare the -
pratection of the child's right ta belang to a family. It ir also firther suggested {
rhat improved infrestruceal facilities and better soclal and welfare policies by {
gavermment would be beter guarantzes of the protection of this and other rights
that concern children in Nigeria.

e

Kevyword: Child Rights; Castody, Guardianship, Family Environment, Nigerian Law
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I Nigeria and elsewhere a high percentage of children are growing outside the
family environment and away from their biological parcats and blood relations, And this
fct persists despite the effort of the international “police man;” the United Nations, o
provigle for the physical and emaotional wellbeing of the child through legislation to wit, 'Il'u!
U itied Nations Convention on the rights of the Child, The children who soam the strects
ot cities of the country; those who on a daily basis weave i and out of traffic hawking
various wares ind those who end up slecping in cormers and under bridges all attest to the
sad et that States have not succeeded in proweeting the child’s right 1o grow in a Family
environment, The Urited Nutions Convention on the Righta of the Child targeting the well-
being of children globaily, provided in its preamble that its priority was that *the child
enjoys full and harmomsous development of his or her personality and should grow up ina
family emvironment.™ "In stating the above resolution, the global body went on 10 give o
respensibility w0 governments who are signatories 1o the instrument 1 ensure tha “'a child
shall not he separated from his or her parents against their will except when such separation
i% necessary for the best interests of the child™ It is trite that separation of children fom
their parents may sometimes bocome necessary and hetter for the proper development of
the child. 1t is in such situntions that the State threugh relevant laws provides alternative
homes for sueh a child through the sward of custodial, adoption and guardianship rights
over the child and then deploys its sgencies to monitor the adaption and progress of the
child in Wis new home. From the reality on ground in the streets of the major cities
Migerim, it is clear that many children remain homeless and exposed to various forms of
criminalities. [t ig against this background that this paper ennsiders the right of a child to
arosw dp in a family envivonment in Nigeria. Tt particularly considers legal provisions on
sustody and puardianship in Nigeria and the extent they help foster a better protection of
the welfare and rights of the Wigerian child,

1. The Problem

Many children in Nigera appear to be punished for the errors of their hiological
parents who may have conceived them without intending to do so. terming the pregnancy
unwanted sd so readily ahandoning such a child on the streets to resume their normal
lives. Some of these asbandoned children are products of rmpe and 5o remain constant
reminders of an unpleasant episode. 1t is however true those Nigerian children roaming the
streets of major cities in Nigeria begging for alms or selling wares for possible sustenanes
of their parents and guardians on a daily basis; and so become exposed 1o all forms of risks
as they dart between moving and stationary vehicles, They stant early in life to guip
volumes of carhon monoxide and other forms of pollutants which become guarnniees of
major health challenges and may culminate in infant monality. Some of these children
commonly described as street urchins may have been abandoned by mothers who luck the
means to cater for them, or who abandoned them beeause of a chromie dizease or

N pPreamble o dlse Cosvention oo e Rights of the Child 15989,
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propesly aducated to Eive them up for legal ahuﬂilun msﬁaﬁ nf
; these children may have also o Bway froan the
| mothers alrexdy on the gineits,

Jiffcrent part of the couatry fior

deformity and are nnl
ghandonment £ the sweets, Some of i
Ynerics o vOrins peasng of Were Tiarn B menialiiy 1
while somig pihers may have beeh ahahicaed v takeem i A

warioais nEFATIONS TEnsI 5. _ -
"' kT‘n-:L.t'mn.-r.' metwithstanding the reasen® for which these children are i’:.-un::c!;'
ing, cating A slgeping on Sireets instead of heing in I'|.l:rrl11:‘& m'u_:l- Mmmgrﬁ “:
norwithstanding, the fact remalns that o grem portion u_l"r'-]:g.:rl.nn children wh:d1 or the
srects, are “parenticss” The childres found in fhe various imernally Displas Persons

(D0} camps are N enjoving the might 0 fall and hammonious dovelopment betier

puatarteed in 4 {amily environment. The failure of the Slates and i1 cl_pn.‘.miﬂrs Lo pn:wiﬁ
plternative womes for auf chitdren therehy EXRSINE thah to varios cTimes uch s AT

sobbery, prosutution and ehild wrafficking 18 trame and of global concem I3 this 1'.'1Iilu.n=
lisits the chances of these chilidren to maximize their natural pn‘tﬂl!:ds 1o contribuie

mcaning fully and gainfully % the society.
Human Rights OF The Nigerian Chibcd

The human rights of the Nigerian child are universal mnd inalicnable. These
rghis huve beenme enshrined in o estbe, regional and international legal instruments
ratified by Nigerin, Some of these rights inclade the right o life, right to 2 nome, right to
carvival and protection; sight to dignity; right 1o parental care, protection and mainlenanoe
rght w0 free. compulsery and wriversal primary. education; right 1o frecdom from
discriminations; right to beloag to a family and right to- privacy; nght to freedom ol
psvement: right to leisure, recreation and culural activiiies; right to health and health
services; right of a child in need 1o special care and protection; right of the unborn child to
protection against hammful gocial and cultural praclices: Fght 1o peotection against abuse
and torture: Tight not to be forced into beirothial e esdy mamisge etcetere. The
imternationn] Covenant on Civil and Political Rights'"“which has been ratifled by Nigerin
for instance provides for the protection of human life in that every human being has an
Infierent right te life; which right shall be protecied by Law a8 no one shall te arbitranly
deprived of his life. Also, "no one shall be subjected W0 torure, of crue] Inhuman of
dn:gm:dmg Treatment. of punishment...no one shall be held in slavery or servitude...
;"_r‘tf'_'-_t!hﬂ has the right to liberty and sccurily of the persa.. Do ome ghall be deprived of

is liberty emcept on such grounds and in sccordance with such procedures 4s are
:suht]ﬁmd by law.” ¥ This instrument wenl on o state that ev i i
Mg-ma_n nhjl:!] o gml before the law and without di&urlm'mu:ir::“:!tﬁgﬁni ljm].
r;u:u:::an ol the taw,™ "md_ every child “skall have without any discrimination L‘ﬁ;
measares of protection as are required by his statug as a minor on the part of his

|-: (stermmtional Covenant an Civil wd Folitica
™ (i Arc 73 ke Pofinical Rights 1966; Ast 6
1% hid: An.26,
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family, soctety and the State. According 10 1h1,:,,Pnh-:s.1Dn-¢ of this law, every child has @
Wit 1 acquine i natkonality und have & name.” ! i
- +-]i.1la however against packground that the Internatianal Emtt}.lrll e Eﬂ:l_:mﬂlt’;
cocial and Cultural Rights provides for “special measures of protection and -"sﬁr-smfﬂ
chould be taken on hehalf of 2l ehildren and young persons without any dl“mmm“m:nli;
reasons of parentage or other eoaditions. Children and young pessons ?.Tmluld be prote :
from economic and social ﬂ[ﬂlﬂlﬂlh!l‘t..."““ﬁc United Nations Convention on the nghrs
of the child is a more specific legislaton on the humon rights of children and it mfnsf_a that
\he rights of the child wihin jurisdiction are o he respected by States “witiot
diserimination of any kind, Imespective of the child's or his or her parcils  ©F 1'_-‘531
guardian's race, coloar, sex. .. Convention #lse coutions that “in all actons
concerming children, whether wadertaken by public or privale sopial welfare institulions,
courts of fav, administrative wuthorities... the best interest of the child shall be 2 Fr}mur-"r
considesation " The Convention places n responsibility o the povernments of Stae
partiis 10 respect and protect the rights of children by taking appropriate legislative ad
onher measures 1o ensure that fomilics and the State Pm‘mk appropriste environment
which ehiidren can grow and achieve their pﬂtm!l:ﬂﬁ.' '
The Convention secognizes the child's inherent right to Tife; and that it is the responsibility
of States to “ensure 1o the maximum cxient possibie the survival and development of the
it fhe child's freedom of expression, of thought, conacienee and religion; although
it plso recoppizes the riphts and duties of parents or lezal guardians o provide direction 1o
the child''F The child's fresdom of association and peaceful assembly s puaranteed under
Article 15 and “no child ghall subjected to arbitrary and untawful interference with his of
her privacy, family, . The Convertion places the responsibility of peotecting the child
from all forme of violence either in the house, school, community ¢le on the govemments
of mutions. Aricke 19 provides that “State parties shall fake all appropriate legislative,
administrative, socipl and educationnl measures to profect the child from all forms of
chysieal or mental violence, injury or ubuse, neglect or negligent treatment, malireatment
o exploitation including sexual shuse while in the care of parentis), lepal guardions or omy
other persan who has the care of the child.”
The disabled child is also protecied under the articles of the Convention wiich insists that
“Stale Parties m:ngmz: that o mentally or physically disabled child should enjoy o full
and d_ndml: fife in conditions which cnsure dignity, promode self-refiance and factlitates the
child's aetive participation in the community,' ™ The child has the right to education which
af the primary lovel should be compulsory and free to all,' "Child sbuase, child lahour.and

BT, Agt, D4, park 1-3, i

108, Inlemational Covesanl on Eoonomie, Soci s i X

R T i, Secial and Culuee] Bights (ICESCR 1966} A 10
110 Ak 5, i
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tafion were frowned at by the Convention which provided that State Parties
recognize the rights of the child to be protected from economic exploitation and from
performing any work that is likely 1o be hazardous or to interfere with the child’s
educatiop o to be harmful 10 the child’s health or physical, mental, spiritual, moral or

social development.''®

Examining The Rights Of The Child To A Family environment

explol

Mhe child’s right to belong to a family stems from the right of the child to know and be

cared for by his or her parents’ | as well as the clear provisions of the Preamble to the
Convention on the Rights of the Child 1989 which recognizes the need for the child to
grow up in a family environment and m an atmosphere of happiness, love angd
understanding 1o ensure a “full and harmonious development.”  Thas international
instrument eoes further to provide for the protection rights, provision and participation
rights of the child. It provides for the child's right to life'"™ and further rights to @ name
and registration at birth, '

Going further, the child’s need and right to parental care and protection is provided by the
African Charter' where it stated that:

Every child is entitled to the enjoyment of parental care and protection and shall,
whenever possible have the right to reside with his or her parents. No child shall be
sepirated from his or her parents against hisher will except when a judicial authority
determines in sccordance with the appropriate law that such separation is in the best
interest of the child.

The Charter in ensuring that children enjoy care and nurture from their biological parents
or other persons provided that upon any form of separation from parents whether
temporarily or permanently shall become a child of the State and to be entitled to the
State's assistance and special protection. Such a child who is:
parentiess or who is temporarily or permanently deprived of his or her family environment
or who in hiz or her best interest cannot be brought up or allowed to remain in that
environment shall be provided with alternative family care which include among others
foster placement or placement in suitable institutions for the care of children...

The role of the family in ensuring the optimal growth and survival of the child is manifest
in the provisions of the International Covenant on Civil and Political Rights (IcCPR)™!

116, An 32dd
117, Art (1) Convention on the Rights of the Child 1959,
of the Child 1989 which provides that every child has an imberent

118 Arn A(1) Convention on the Rights
right o life and in subsection 2 provides thay “State parties shall ensire 1o the maxinum exient
possible the survival and development of the child.”
red immediately after birth and shall have the right w

119 A 1) provides that “the child shall be regisie
2 mame, fo sequire @ nationality and as far as possible the right to know and be cared for by his er ke

F.'!.I".'I'I.‘F-
130 A 19 African Charter on the Rights and Welfare of the Child 1920
B 23(1) KOCPR....... b yoor
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which provides that the Tamily is the natural and fundamental group unit of society and is
cantithed 1o protection by spciety and the State. -

In discussing the rights of the child o belong 1o 2 family, ot is apposite to explam
what a family envitonment means and entails. The staning point in this discuss fs the
pesition of the Convention itself which considers the family 10 be 8 “fundamental group of
sactely and the natural enviremment for the growth and wellbeing of all iis members and
particularly children.™ This of course means that the Nigerian society is mude up of
famalies uad these familics are so eritical @ the emergence of the socicty that the latter
would not exist withowt familica. Qoing further, the Convention elearly desceibes the
family as & natural securrence ond not on imposition or & technical contraption; and it is
usually responsible for the nururing, providing and protecting itz members. The family
environmeni it therefore 1 home environment made up of binlogical parents or legal
parents who tzke responsibility for the provision of the needs of the child rmging from the
phvatcal needs of food, clothing, education and shelter to emotional needs of love, comfort
wnd disciphine. 114 the place the child belongs to and where he can be casthy Tocated mwd
identified,

The need for the protection of the child is further guaranteed by the Convention
whibch insists that a child except in certain circumstances shoulld grow up with his or her
p-:m:ul:s..’LHmrmm'. where it is in the interest of the child o be removed [rom the
immediate environment of his. hiological parents temporarily or pormanently the
Convention'™ also demands that the State should provide such a child with special
protection and assistance, Arnticle § of the Convention places: o responsibility on
povernments 1o respect the rights md respoasibilities of funilies to direct and guide their
children in the proper use of their rghts while the Nigerion Constitution fmposes an
obligation on the govemment to ensure that children and young persons are adequately
shielded frons exploitation, moral and materinl nl.egl:d.m

5, Custody And Guardianship Under Nigerian Law

Custody, adoption, and guardianship are interrclated as they all concern the welfare of
the minor, that is, his safely, shelter, food, education, medical care and even the

= Gep Ar, 9 Convention on the Rights of the Child (CRC) which states that * States Parthes shonk] ensure
ihar & child shall sat be separased from his or her parenis agaiest their Wil except wlisn cempeient
walbrorities
subject 1o pudicial review deterntine {n accordance wath applicable lnw nd procedurcs that sugh
separalicg
is necessary for thiy best mterests af the chibd,,.” _ _

B g A 20 130 CRE which recogitizes the possibiBty of remavnl of ihe child from the biokagical
famity ) s .
and i sech chramstances e noed or the State 1o provide the chikl’s need for profection and

pltermative _ .
pare sisch as placement in fosser homes, adepiion clicivm based o their doowsiie laws und in

mxontance )
with the child"s uphringing, ethnic, religions, cultural and Enpiistic backgrounds.
B g 73 Censtitution of the Federal Repablic of Nigeria 1999
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management of his property, Nigerian law provides for the custody of chiliden & well as
rules repuluting legal guardinaship of minors." “Child custody grants a pasent in divorce
proceadings the legal rights 1o live with, bring up and be responsible for the child with
e other partner hoving visitation nights, In proceedings which concem the custedy of
childrem of a particular morsape, custodial rights may be granied either of the child™s
alasieal parcats s on a [ersisn alher hin 3 puriy fa the mu:n'i.'lg-:-. wehiere 10 the nprhlhn
of the eourt it is desirable to do =0, " This custody of children is defined as “the care,
wonirol and maintenance of a child which may be awsnled by a court to one of the
parenis a5 In o divoree or separation proceeding™ What is central in custody cases
pcconding fo the provision of the low s the interest of the chald depending on factors
such s the emotional atfachmient to a particular parenl, sdegquacy of Fecilsties such as
educational, religious or proper opportunities for proper upbringing of the <hild."™" The
nward of eustody of o child is the Siale's response o aclieving the child™s mght to be
Prought up in a family environmend s the Mipeoan courts generally have o groat
discretion in matters concemning the custody of children,""

The issue that i of immcise imponance to the exercise of the child®s mght to be-
lomg to o fomily is the consideration of how sasy it is for families 1o be granted custody
of children upon application; and how just and objective the various exersises of the
courts” diseretion in custody cases were. It is material that custody jssues arise under
Miperian law upon an spplication of & party and wsunlly as anciflary reliefs in matrimo-
nial matters. This of course leaves the question of what happens to the large number of
children on the strects in need of homes and a family outside matrimonial procesdings. It
i% trite however that with the enactment of the Child Righes Act 2003 and its adoption as
State |aws, provisions which encourape better protection of child rights now exist. Far
imstance in Lagos State any adult or 8 couple may jointly under gome circumstances
apply for a “Fostering Order™ in respect of a child that &5 shandoned, deseried o
erphaned " but how many persons who actually take this step remain debatable. Whit is
ohininable s thar some churches like the Catholics open homes and orplunages were
some of these street children become housed and are taken care of,

Guardianship is 2 legal relationship that exisis between a person (the guardinn)
sppointed by @ court 1o take care of and manage the property of another person {the
ward) who does not possess the legal capaeity to do so, by reason of age, comprehension
or self-control,”™ This relationship does aot necessarily sever the legal relationship

BY g 751 Matrmandal Cawsss At 1970 elted dn Laws of Federation of Nigeris [LFN) 2004 whnch
provides that In proceedings with respect w the custody, guardianship, welfire, adviscemest or
eidaenison of chiklren of 1 mamizpe, the court shall repard the meeresis of those chiklren as the

ek .
couwsideration; and subject ibersto, the count may make such arder m respodt of those mmatbers &5 1

thinks proper™ *** *¥check provisos in CRA 2000
126 8.7H3) i

[27 Black's Luw Dletionany. . ... ... coEplens citnnon
128 <711} Marimonial Canses Aot 197 e*®
1% dlwd

130 592 Child Rights Law, Lagos State 27013
131 Eneselopeding wikipedia "




hetween (he child and his or her biological parents even though the legal guandian
hecomes responsible for the eare and management of the infant. He may also g
custody of the child depending on e circumstances warmanting the grant of powers of
pjandianship, According to Olughemi'" ™ gaedian is o person lawfully invested witl
the pover and chargad with the duty of tiking eare of the person and managing the
property and rights of ancther person who for defee! of age, understanding, o self
control is corsidered incapiable of administering his own affnirs.”

The legal guardian of a child replaces the hiclogical parents and becomes respon-
sible for the child This position was reterated by Nwogugu'" who stated that 2
puardian virally cxercises “all the rights andd cbligations of a parent to the
child.. "Persons who can be appointed guardinns are adults who may be family
members. close friends, local officials appointed by the court upon a written application
of any interested person. Such appowntment of miardians for childeen may hecome
necessary where the parents are unable to care for the child may be through ili-health
creating room for such appointed persons lo continue the supervision of the child until
ke attains maturity at 18 years. A guardian is a fiduciary and must not benefit from the
estate of the wand. Guardians are appointed for pessons in need of supervision by the
court; and it is probate and juvenile courts that hear cases involving mardiznship. A
puardian can wlse be appointed by the courl fo take care of a child who has been
remaved from his home due to abuse, neglect, domestic violence etostera; or were the
child is an orphan and in the care of the State. Pasents can alse sppoint geardians for
their children in their Wills. The naming of a guardian in a parent’s Will is only a
pontination with the appointment becoming completed when betters of punrdianship are
fssued by the court. 1t is important to note that the choice of a guardian for the child hy
the court is penerally puided by the needs of a child and the factors that must: b
considered are the age of the child; affection the child has for some peaple: education
and mora! standing of the proposed guardians; the age of the guardiar; heafth, financial
position and charaster of the peracn seeking puardianship of the wand.

Sote however that parents can be appeinted guardians of their childeen’s proper-
ty especially where the seusce of such property is cutgide he fomily. In coming to a
dectsion on the appointment of guardians the courts would always favour a purent over
uther relatives or someone not related to the child unless there is reason to believe the
parent 8 not a fit guordian. Note that the guardianship of a chilid 10 a person other than
his biclogical parents takes away the parents’ right 10 make decisions about the child's
lifie buz does not permanently termirate parental rights. This is bocause the pareats are
stifl the child’s lepal parents and can regiin custody of their child in the future:if the
court detarmines that the yeardianship is no longer in the interest of the child,
Legal guardianship can come 1o an end and bhecome terminated at the occurrence of the
following events such as when the ward attains the age of matunity; it the wand gets

113 Oluknyode Olughemi, “The Legal Comsequences and [mplications of Guandiaeship amd Adoptson
ir
Wigerly,"clied in linkedin® pulse=legal O I B EE- ...
13} E [ Mwopopus Samidfy Law in Nigeein (Helnemmm. ..., .. b kRl
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murried; or when the court determines that the ward no longer necds supervision or the

ouardisn mismanages the property in kis cane or neglects his duties as a guardian; ar on

the death of the ward or the guardinn. ... pot provisions of the law......The duties and
responsipilities of o guardian include the following:

1. The duty of control and management of the ward and bis property. A guardian is

entitled 10 have custody and control of the ward and to provide the ward with daily

care.

Duty of maintenance of the ward (see section 300 of the cnmimal code which makes

it obligatory to provide necessaries for the ward.

3. Duty to provide good education and protection for the child'ward. In doing this the
sardian can prevent cortain people from seeing the ward although such restrictions
must be reasonnbie.

4. A guardian hos the duty to plough the ward's property into investmenis W cam
additional income. He must keep an inventory of all the child’s asscts and collect
Inans on the asset= promptly to avoid loss.

5 The guardian &t the end of guardianship must account for tranzactions mvolving
the ward's cstate and must file reports of same to the court. It should be noted that
guardian who has accepted to so act can only be discharged or removed from the
guardianship with the pemiasion of the couwrt. And the court will readily remove a
guardian 1f it 15 in the interest of the Shild 1o do 20,

Temporary guardianship of thechild can also be granted hy the court and is useally to

spcure @ specific purpose which terminses once the parpose is achieved. Guardianship

therefore i a “legal process that transfers decision making authority over an individual

{ward) deemed incapable of managing his or her personal or financial affidrs, to another

person (guardian). Modem guardianship can be traced 10 the English common law

which recopnized the doctrine of parens patrine (parent of the country) which allowed
the cour to assume control of infants and incapacituted adults and appoint guardians for
them,

i

A gusrdian under the common law s appointed by Deed and may be a
guardian ad litem who is actually a legal representative of the infant. The guardian ad
litemn shall “act a5 a guardian only for the purpose of yepresenting the child in 2
panicular procecding and not to have parental responsibility for the child. ™™ Guardizan-
ship may be full or limited. A full puardianship means that the guardian has full
authority to take decisions conceming the ward's personal care which include medical
and educational neads, while the temporary or limited guardianship lasis for only 2
short and specific period. The guardian of & minor decides thetr place of resikdence, the
schools they attend; controls and manages any property or inheritance that comes to the
minor hefore he'she attains marity. Parents are the natural guardiass of their children
by virtue of their giving hirth to them so such guardianship is not by appointment. ™ But

134 5 E3(3) Child Riphts Acy 2003
135 See S.81(1) ibid which provides that the parenss of a chid have geardiznshp of the child and i the
event of the death of 2 parent; the surviving parent becones the puandion of the chuld. It 15 oniy m
crrcumatances where 1he narumal parents casnot @ke cane of the weifire of the chidren either
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where other persons are 1o become guartinns of the children rather than their biclogieal
parents, the power to so appoint is stitutory as the Child Rights Act provides that

“wihere tie parents of @ chiid are not fif fo be guardians of a
child forimtly or severally, the court on application of a family
member or @it appropriate authority hay pawer fo appoit
person b be foint muardive with the pareni or parents af the
ehitd " The guardians so appointed may or may not be relat-
ad 1o the ¢hild and they stand in loco parentis to the child,
Gruardians <an also be appointed by the parents of the child.""
A single parent o1 a surviving parent who hos guardianship of @
child may appoint & geardian for the child i the event of his or
her death." Also, “in proceedings with respect to the custody,
suardian, welfare, pdvancement or education of children of o
parriage, the court shall regard the interest of those children as
the paramount consideralion and subject thereto the court may
make such order in respect to these matters as it thinks prop-
er.™ This position of the law was played out in Williams v
Willizms'the Supreme Court awarded the appellant and re-
spandent the joint custody of their davghter, While the appel-
lant was to exercise care and control of the child, the respond-
ent was to take charpe of the education of the child.

In Nueasu v .’l.;'\l.ml.l',m the court of aﬁpﬂﬂj hiowever held that the parenis had J:ql.lﬂj IL‘1_.',EJ
rights of custody of children of a marriage in a case which bordered on the rights of the
mother to ke away the children from the matrimonial home during the perdency of a
matrimonial suit but before the formal erder of custody, The court held that both
purents have the same right of cestody of children and upheld the mother’s right 10
remove herself and her children from the matrimonial home in the event of breakdown
of the marriage, or threat or fear of violence.

But in Tabansi v Tabansi'“the court held that generally it is better for the child of
marriage 10 be left in the castody of the wile if’ the child 15 of 2 tender age and is a
female except where the conduet of the woman is morally reprehensible,

becsuse both parenis are deceased of g situations where the law hiss severed the parensal rights due
1oy child nbwse and negheet that legal guardians can be appointed by the cournt

36 AEND) Child Kighes At 2004
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Making A Cuse For The Frotection OF The Child"s Rights Te Belong Te
A Family

Phig spisisd Gew @ chiiled 1 i‘..l;ll.rtlil' i @ home wnd under the custiod ¥ wrad guuﬂ:’mﬁ:up of
wifly The padural purenth OF parest of persios [n foon pandiis cennol be e
erripthaniird Avcomdipg e Wit "™ " htene by 8 vital componient in the develpment
ol chibbedaen wead o dony & chitld that Tondamenial right for whatever reason Hresiens
iheg oy divebegument and spptcomes loar each chaldl™ It s trite that the refussl or f!-'llllfl
by iFi |'Hu'.-|*!-l.' i kgl el wie] seisire [l!hll:r' wrrvisrmiment for the t'luid £ Pl him or
bt woveral ncadoulable nsks wd threstens their phiyvical, wocaal, wnd emotional
ilecvichguponts o cvery slape of wropwth,"™ Cramting cusidy r pusrdianship of the
whiled bir wra ey o ity addults whe are rt biological purents become imperative in
wame Cieimstances i petect and paerames the child's right o belong 1o 8 family.
Fhin peasifican Jy supponiod by the United Nation which smied that “any child who s
ternpirarily or penmonenily deprived of his or her Bological family hey the right 1o
grevs ip bn whisther famnily ur in o Bndly-like environment. """ This makes a child who
"

deparived el ber family environment by any resson to besome the respenuibility of the
fitute which is by low reguired 1o provide eliernstive care, "™ In fact the night of & child
0 keow and be cured for by his or ber purents is embedded in Amicle 7 of the
Corrvention on the Rights of the child. All these provisions of the law underscore the
impanance aitached to the family unit as o veritshle tool of ensuring the stable
develupment of children. This position was confirmed in o study carried out in the
Uinited Statey by Hobent™ whe stated that children who grow in & stable family
ctivirument enjoy grester protection of rghts than those who are products of broken
fummiily relativeshipy. The nttendant ills thwt follow such disornented families range
fresm children exposed 1o drsg and substance sbuse, teenage pregnancies, truancies and

uiich likie.
The child's right 10 life can oaly become meaningful and better protected
by ag uphtinging in 8 ede environment with controls snd conditions suitable for the

A3 Mgk Wt "Every Child Seedy 4 Pluce o Csll Home- The URCRC AND ACCOMODATION
avaslahle at iy s, migrirng imilyastinn o sccemed uy G5 201E,
P44 S Gy B "The Child"s Right 16 0 Family Environmest: Why Childrea"s Rights and Family
Walups e Carpirihle, Auinenican paydholigeas, vol, S113) Des., 1996
145 UINICEF, “The Chlld's Bight 1 Cros up in g Family™ avaiable as
littps (rww umizef arge-overview; :
Wichard B, Chilaow; *A Child’s Right 1o s Family versus A Siate™s Discretion fo Instimtions]ies
e
shikd™ wvallahie o B e
145 Sow Ast 30, DR 1980
14T Maeitw Hoher, =Mamiage Amerca”s Greatest Weapon apiinst Chik] Poverty; The Hemtags
Fmurnativas,
Beotember 2002, availahle i
il it EEEad
el eapraraguinstchil-poveny sceessed Bth July, 7018,
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child's optimal development. An insecure family environment will expose the child %o
neglect, emotional abuse and other social ills. Any cotright shandonment by family
end the State would negatively impact on the child's right to life, care, nght 0
:dum'-iﬂ: and appropriate family covirenment 10 thrive and develop, According o
Watts,

heing in safe, suitable and stable sccommodation is eritical all the way from the bascs
of 1 child s development 1o the exercising of their cultural worlds_net having & home
ut all significantly impact children’s development in & physical, emotional, social and
cultural sense ™ A bome is 2 vital component i the development of childmen, = stanting
base if vou will and to denv & child that fundamental right for whatever rexion
threatens the good development and ogtoomes for exch child subject 1o it

Conclusion

Various State governments and agencies neod 1o build and egqusp more orphanages and
homes for shandoned children. Also adoption laws should be emended o muake it
casicr for persons o adopt children Jegally instead of the curent recourse to illegal
adaption centres notorious for child sle with no gusrsatees of an 2ssared home for the
child 2= some of these children become deploved to criminal activities.

14§ Wick Wirts, “Every Child Neads A Place Ta Call Home-The UNCRC and Accommodanos”
hiny 15,
17 available a1 figps faww migmnfamihaceon ofg scceseed oo AT LS
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