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Al-Nadanah:
o nah: An Integral Part of Islamic Law

lamic provisions on al-hadanah,
10 sustain matrimonial concord
and harmony. We also intend to
present Islamic rules on al-
hadanah with a view to reminding
our audience of this seemingly

qeglected aspect of Islamic mat-
rimonial law.

2. Focus of Al-Hadanah:

It is said that “In case of sep-
aration the care of the infant chil-
dren belong to the wife.”'? The
general practice among Islamic
Jurists is to restrict the relevance
of hadanah, right to custody, —
to only cases of divorce or separa-
tion between the parents. While
one agrees that the issue of child-
custody is primarily related to
cases of divorce, it need not to
be restricted to divorce. Other in-
stanc':es in which the rules con-
cerming al-hadanah still apply
either wholly or partly are at the
death of the husband; at the
death of the wife; at the death of
thﬁe both; where husband and
wife live in separate abodes; and
when the husband and the wife
live together.

When husband and wife live
together, the wife, as a mother,
is not absolved of her duty of
keeping the child, and the hus-
band is to provide maintenance
for both his wife and his children.
The duty of nurturing and rearing
of the child is basically that of the
mother without any prejudice to
the supervisory roles of the hus-
band. The Holy Qur’an says:

His mother bears him in burden
over burden and his weaning takes
two years

and

... His mother bears him in pain and

borne him in pain and the bearing
of his and his weaning extends over
thirty months, until when he attains
full maturity, at forty years and
said: O Lord grant me the
favour..."*

~ Thus the Quran does not put
‘anyone in doubt as to whose basic

responsibility it is to nurturé and
rear the child and whose respon-
sibility it is to fund the nursing.
When the husband is dead and
he is survived by children and
wife, the rules of al-hadanah, in
our opinion, still apply while the
guardian of the child or children
performs the role of the father.
Cases abound in Nigeria of situa-
tions when the relations of a de-
seased husband would seize the
child fromf his/her mother and
leave the mother in agony of hav-
ing to be forcibly separated from
her child whereas the prophet
said:
Whoever  separates  the
mother and child, Allah will
separate him and his most be-
loved (wife) on the Day of As-
cension. '

When the wife/mother is sur-
vived by husband and child, the
rule of hadanah could still be
applied to save the relations of
the mother from the unilateral
and selfish decision of the hus-
band who may want another wife
of his to nurse the issues left be-
hind by his deceased wife. If
hadanah is applied, the purpose.
of catering for the interest of the
child for which the rules of
hadanah are meant, would be
met.

In cases where a husband and

a wife live separately and each of
them wants the child to stay with
him or her, the matter would not
degenerate to divorce or cercion
if these basic principles of
hadanah in Islamic law are made
to apply.

3. The Order of Precedence of

Hadanah :

1. The mother has the first right to
hadanah of her children,'” This
right of the mother to the custody
of her children is affirmed by all
the schools of Islamic Law. The
Holy Prophet is reported to have
told a divorced woman:

You have more right to him (the

son) unless you re-marry, 8

This right shall apply il'l'espectivc
of the social or religious stag of
the wife/mother,

2. The mother's mother of a chijg
or children has the right, next to
that of the mother in case (he
mother loses the right or she js

no more.
3. The mother's maternal grand
mother.
4. The mother’s paternal grand
mother.

5. The maternal aunt of the child
(i.e. mother's sister).

The full sisters of the mother shall
take precedence over sister by only the
same mother and the latter shall take
precedence over a sister by only the
same father.
It is to be noted that under Hanafi
and Shafi schools of law the germane
sister, the uterine sister and the con-
sanguine sister respectively take prece-
dence over the aunt.' The full sister’s
daughter and the uterine and consan-
guine sisters’ daughter shall also take
precedence over the maternal aunt in
the Shafi and Hanafi schools of law.
6. The mother’s maternal aunt (ger-
mane, ulerine and consanguine in
that order).

7.  The mother’s paternal aunt (ger-
mane, uterine and consanguine).

8. The mother’s paternal grand-

mother of the child, howsoever
upward in the family ladder.

9.  The father.

10. The child’s sister.

11. The child’s paternal aunt.

12. The father’s paternal aunt.

13. The father’s maternal aunt.

14. The brother’s -daughter (ger-
. mane, ultrine or consanguine).
15. The sister’s daughter (germane,

ultrine or consanguine).

16. The testamentary guardian of the
child.?®

17. The child’s brother.

18. The grandfather on the father's
side.*!, howsoever upward in the
family ladder.

19. Thenephew (the brother’sson).

20. The paternal uncle.

21. The paternal uncle’s son.

22. The child’s patron..

23. The slave enfranchised by the
child’s father or grandfather.

24, Freedman of the child’s patron.

25. It is when all these are non exis-
tent that a person whose right had

carlier lapsed could be consi-
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Islamic provisions on al.

dered. For no one would then
have the locus standi to challenge
his or her right. 2

4. Duration of the Custody:

Once the custody is granted
and retained by a person, accord-
ing to Maliki law, the custody
shall last till when a male child
attains puberty and when a
female child is married and the
marriage is consummated.

I'he Hanafi school stipulates
that hadanah lapses over a male
child when he is seven and when
the female attains puberty.?*

The Shiites state that the cus-
tody of a male lasts for only two
years and that of a female-child
for seven years.” The Shafi and
Hanbali opined that the hadanah
granted to a person other than
the father lasts till when a female
child is seven or eight years old.

The Maliki scholars are of the
opinion that after the expiration
of the period of the hadanah, the
child is passed to the father,
whose responsibility it becomes
to look after the children either
solely or in conjunction with
others, such as the husband of
the daughter.”® Some Maliki
scholars opined that the children

oo T

Hadanah are meant to sustain family harmony.

=

have the right, even at this stage,
to choose between the father’s
taking over and retainance in the
custody of mother, while others
within the school opined that the
children have no choice other
than being passed to the father.?’
The Shafi school grants the
choice to the children while the
Hanafi school stipulates that the
children automatically pass to the
care of the father and the school
emphasises that the issue of
choice does not arise. Hanbali
school also grants the choice to
the child.?

5. Attributes of one who has right
to al-Hadanah ;

For a person to validly qualify
to claim her or his right to
hadanah, he/she must possess in-
telligence, discretion and capa-
bility.* The person must neither
be under-age nor be too aged to
discharge the functians of child-
rearing imposed by the
hadanah.* Any major physical
deformity renders a person in-
capable of claiming the right to
hadanah unless he or she has an
able supporter or aid to help her/
him in the discharge of his or her
responsibility over the child.”
Reputation and disposition to-

wards the child are additional
criteria in case there are two or
more equally close persons o the
child . *

A qualified custodian must
have a suitable abode not only
for the physical safety of the child
but also for his/her moral upright
ness.”’ The custodian must be
trustworthy. A person who is an
hardened sinner such as an adul-
teress or a drunkard shall not be
qualified to be a custodian of a
child. A prodigal person or one
who suffers from a contagious or
offensive disease shall not be ad-
judged as having a conducive at-
mosphere for the rearing of the
child. No male person shall have
right to the custody of an unmar-
ried female girl unless he falls
within the prohibited degrees™
of relations to the girl.* It is after
all the above stated conditions
have been met that a person be-
comes qualified to be considered
a custodian of a child under the
Islamic rules of al-hadanah.
Furthermore, certain other fac-
tors which we shall now consider
may constitute obstacle to a per-
son’s or persons’ right to the cus-
tody of a child.

6. Impediments to custody rights:

A person who is otherwise
qualified to be a custodian may
forfeit the right under certain
conditions.

The mother’s right or the right
of any female relations for that
matter, to the custody of a child
lapses if she is married to a person
who is not a blood relation or
comes within prohibited degrees
of relationship to the child.

If a person who has the right
to custody does not, for a whole
year, after having known that the
female custodian has cohabited
with a non-relation of the child,
challenge the right of the female
custodian to continuous custod
of the child, the right of the:
relative shall not thereafte
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entertained by the court unless
the challenger can prove that she
or he was not aware of the
cohabitation; the rule concerning
the time lag; or that there was a
valid and reasonable exuse to
delay the challenge

A person who resides in the
same house with a person whose
right to custody has lapsed has
also lost his or her right to the
child’s custody. The locus standi
to challenge the right of a person
to custod;r lies with the child’s
guardian®’ or one who has the
next right to custody in event of
its forfeiture by the person cur-
rently invested with the right. %

: The forfeiture of a mother’s
right shall be waivedin a situation
where the child refuses to suckle
the breast of another woman and
the child is less than two years.

Similarly, if the mother is mar-
ried to the child’s guardian® who
may or may not be a relative of
the child or to one who also has
the right to the custody of the

child, her right to custody shall
not lapse.*!

Another impediment arises
when the custodian resides in a
place far away from the place of
residence of the father or the
guardian of the child. This provi-
sion has a number of con-
ditionalities. The distance shall
effect a forfeiture if it is up to
about seventy two miles.*?
Where the custodian js the child’s
mother, she shall have the right
to move with the child to the
place where her marriage con-
tract with the child’s father was
executed irrespective of the dis-
tance to the place of abode of the
father.* There is also the addi-
~ tional view that the place of the

‘ ge contract, to be so

the woman. This provi-
ased on the hadith of the

ndered a citizen of that city_. "The
general view is that the residence
of the mother at a place wzlfrc
her marriage was contracted or
her native city shall not deprive
her of the right to the custody of
her child.*

Where the custodian travels on
a long journey and resides at the
place of sojourn, which is a long
distance away from the father or
the guardian of the child,
whether or not the custodian
travels with the child, the custo-
dian’s right to custody has
lapsed.*’

It also needs be mentioned that
the child shall be reasonably safe
from danger on the course of the
journey, otherwise the traveller
— custodian-loses the right.*® A
guardian, who moves his place of
abode to a distance long enough
to prevent his supervision, shall
take an oath that the movement
is not punitive and not deliber-
ately done to deprive the custo-
dian of her right. This oath shall
effect the mother’s forfeiture of
the right to custody only if she is
staying at a place other than her
native place or the place where
her marriage to the child’s father
was contracted.

Where a person has surren-
dered his/her right to custody of
a child, she/he shall not thereaf-
ter recall the right unless under
certain few specific conditions.
The conditions are: illness which
later healed; the death of the
grandmother which qualifies a
mother who has waived her right
to custody of her child to reclaim
the right unless she is otherwise
disqualified, and if the married
mother becomes a widow and she
assumes the custody of the child
before the next qualified person
challenges her right to continu.
ous custody of the

shall not accord a pers
to recall her right

which had been as
another person.®

Another impediment
custody is a proven case
morality against the custod

It is noteworthy that r
of the mother does not sin
fect her right to custod
there is a genuine and p
case of likelihood of the 1
religion having corruptive
dencies on the spiritual upbrinj
ing of the child,” in which
a Muslim relation will be made a
co-custodian of the child. b

Another impediment is prove
negligence of the proper care
the child against the custodian.®
Where a male custodian does not
have in his abode a person, pre-
ferably a female, to look after the
child, he loses the right to custody
on account of lack of proper and
adequate facility.*

7. Implications of the provisions:

The right of a person to cus-
tody goes along with his or her
right to receive the child’s
maintenance from the child’s
guardian. The right does not en-
title her to any compensation
beyond what is necessary to
reasonably maintain the child.
Generally speaking, the right
does not normally include the
rent for the house in which
child lives,* y
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first implication of the
 verses is  that justice
oupled with mutual considera-
n should be uppermost in the
iinds of the parties. The Qur'an
areher directs that:

" Let the man of means spead accord-

b ing 0 his afffuence, and the man
whaose resources are limirted showld

spend only according w0 what Alleh
has given him. Allah puts no bur-
den on any person bevond what He
has given him, ™
The father or guardian re-
serves the right to visit the child at
reasonable frequency. This right
s likely to be injured if the
mother of the child, who is mar-
ried to a stranger,™ is allowed to
enjoy the custody of her child.

The erstwhile husband or his re-

lative is not likely to be free or
considered safe with the child in
the new husband's house. Thus,
in our opinion, a mother who
clings to the custody of her child,
inspite of her disqualification,
does not deserve to receive the
child’s maintenance.

The barrier imposed by dis-
tance between the places of
abode of the child and the guar-
dian is to reduce the risk to be
taken by the guardian if he were
to be put in a position of passing
a night in a completely strange
land where he has gone to visit
his ward. In the olden days,
twenty four (24) miles is a reason-
~ ably long distance, but in view of

the modern means of transporta-

~ tion, the seventy-two miles re-
striction, is reasonable.

~ Though the mother is not
forced into marriage wi
l-»- cAd T S
to retain the ¢

i A Wbagrel Port o lduric Law

Marriage constitutes an imped-
iment because a wife's primary
responsibility is to her husband
and unless the husband is keenly
interested in any other matter
which may attract a substantial
attention of the wife, the mar-
riage may not be peaceful.

8. Concluding Remarks:

We have been able to highlight
Islamic provisions on hadanah
and to call attention to some im-
plications of the rules. The rules,
if applied, are likely to contribute
meaningfully to the stability of
not only the nuclear family but
also to the improved inter-human
relations within the extended
family. :

Other by-products of the appli-
cation of the rules on al-hadanah
include that:

i) A man who has the power
to divorce his wife is nor-
mally likely to be considera-
bly restrained on account of
the economic implications
which the divorce of his
child’s mother may impose
on him.

i) The co-operative association
between a man and his di-
vorced wife or between the

families of the two parties,
for the maintenance and up-
ing oi the issue is likely

to ensure that bitterness
reduced even when the

iv) Unscropulous men who in-
duce married women,
through the connivance of
the cankerous Babake-
keres ®' to divorce shall have
the task more difficult, in re-
lation to loving mothers who
are aware that the interest
of the children clashes with
that of the concubines.

v) Members of the wife's family
who are conscious of their
obligations to the up_-bring-
ing of her children, in case
of separation, are likely to
be more active in the preven-
tion of the breaking of the
marriage. If they refuse to
keep their female-relation’s
child, as demanded by law,
they are likely to offend their
female-relations and if they
take the custody, their bur-
den is increased.

vi) The husband’s relation’s,
0o, who are conscious of the
fact that divorce shall dep-
rive them of unrestricted ac-
cess to their male-relation’s
children shall not encourage
divorce. In fact, the two
families are likely to be more
interested in the subsistence
of the family, at least that
the fate of the family is con-



before contemplating  di-
voree.

ix) The couple who realise the
full implications and the
legal obligations imposed on
their relations as regards the
upbringing of the couple’s
children, in case of eventual-
ity, shall be more consider-
ate of the relations, thereby
improving the level of blood
ties.

x) The child is not made to un-
duly suffer on account of the
carelessness of either or both
of her parents. His right to
upbringing is elaborately
provided for despite his rela-
tive incapability and position
of helplessness.
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