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Abstract

Nations of the world have designed various strategies and means
to protect them from the effect of climate change. One major
affirmative action taken by the nations is the agreement to enter
into a legally binding Multilateral Environmental Agreement
(MEA) towards reducing the effects of climate change. This
international environmental treaty is known as the Kyoto
Protocol. The Protocol is designed to reduce greenhouse gas
emission while allowing parties 1o implement trade mechanisms
to achieve such reductions. An effective dispute resolution regime
is thus imperative for the success of this Protocol. However, the
Protocol presents special challenges in the operation of its
dispute resolution mechanism. For the first time under an
international environmental treaty, the private sector and non-
governmental organizations (NGOs) are expected to play crucial
role, together with nation-states, in fulfilling the Protocol’s
objectives. Given the Protocol’s complexity in the implementation
of the flexible mechanisms, any dispute resolution mechanism
designed under the Protocol must be flexible, appropriate and
provide predictability to its participants. Thus the paper examines
the trade mechanism of the Kyoto Protocol and likely disputes
under the Protocol. Furthermore, an examination of the
challenges that may affect the efficacy of the dispute resolution
regime under the Kyoto Protocol is also undertaken.
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Introduetion

Scientific findings have ncreasingly shiwn Wk S wisysie,
substantially contribute to the atimospherie copsenbisinn b gese-
house gases and s :.:z:_:n:_:._ elfects, SEE Itk *\n :‘u iy
increased Ez_‘_:___m af the earth's surlace EE c::.E}c? fiw § A
in temperature has resulted in the frequency and encity o
extreme weather conditions causing climate changg. Huye /.
even though climate change is a glohal phenmmenon, the pe g /¢
impact is unevenly fell depending on the adaphive tapacity 14 s
individual nations, African nations like must developing patioizs
are most exposed (o climate change hecayse they lick the reguivie
adaptive wherewithal to cope with it.

The emergence of disasters of climate change has 1y /ed
nations of the world to design some plans and ways 16 projet thss;
from the effect of climate change; one of which is the agrecineit w,
enter into a legally binding Multilateral Environmental Agreciment
(MEA) that will enhance the beneficial use of the enyiromment aid
reduce the effects of climate change, Thus, the drafting ot s
international environmental treaty called the ‘K yoty Protoen) 16 the
United Nations Framework Convention on Climate Change’

The Protocol is designed to reduce greenhouse gas emission
while allowing parties flexibility in implementing the trade
mechanisms available in the protocol to achieve such reductions,
Due to the commercial nature of the compliance mechanisms
stipulated under the Protocol, disputes become inevitable’; and

' Wang, X. and Wiser, G, “The implementation and the compliance r
under climate change convention and its Kyoto Protocol’, (2002) 1§ (2,
RECIEL, p.1.

2 1t will be referred to henceforth as “the Kyoto Protocol”, The Protocol wes
adopted in the early hours of 11" December 1997 in Kyoto, Japan, afier shmenst
72 hours of round the clock negotiations and It came into force on 16* February
2005. See Kyoto Protocol to the United Nations Pramework Convention o
Climate, United Nations 1998, For the protocol to come fully into force, the past
needed to be ratified by countries accounting for at least 55% of 1990 carbon
dioxide emissions, With countries like the US and Australia unwilling o join the
pact, the key to ratification came when Russia, which accounted for 17% of
1990 emissions, signed up to the agreement on 5th November 2004, See K yoie
Protocol, http:/unfecc. int/resource/docs/convkp/kpeng. pdf accessed on

26/04/10,

* 1t is a known fact that ‘disputes are inevitable in any society’ as long as thers
are interactions and relationship of whatever kind between the persons in thid
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certain types of likely and actual disputes have been identified.”
This thus calls for an effective dispute resolution regime for the
success of the Protocol. But it is observed that the Protocol
inherently carries certain special challenges in the operation of its
dispute resolution mechanism due to the fact that unlike many
other multilateral international environmental agreements, it
permits the participation of the private sector and non-
governmental organizations (NGOs) which are expected to play
crucial roles together with nation-states, in fulfilling the Protocol’s
objectives.” It is however expected that due to the complex nature
of implementation of the flexible mechanisms, any dispute
resolution machinery designed under the Protocol must equally be
flexible, appropriate and should be Ea&aﬁc_o.o

Consequently, this paper examines the meaning and causes of
climate change. Furthermore, the paper examines the effects of
climate change particularly with respect to Africa and the need for
African nations to be part of global efforts made to stem the effects
of climate change. In order to determine, the kind of disputes
envisaged under the Protocol, the paper also did an examination of
the trade mechanism of the Kyoto Protocol. Finally, an
examination of the potential challenges that may affect the efficacy
of the dispute resolution regime under the Kyoto Protocol was also
undertaken.

society. See Richard B. Bilder, ‘An overview of International Dispute
Settlement’ (1986) 1 (1) Emory Journal of International Dispute Resolution,

A
wwoq discussion on the likely and actual disputes that could and have arisen in
relation to the Protocol, see: Chester Brown, ‘International, Mixed, and Private
Disputes Arising Under the Kyoto Protocol’ (2010) 1 (2) J Int. Disp. Settlement,
pp. 447-473 (doi: 10.1093/jnlids/idq004)
wmﬂ\%&. oxfordjournals.org/content/1/2/447 full #fn-89 accessed on 9 June
5 See Simonetti, S. ‘Access to Justice for the Private Sector in Joint
Implementation Projects under the Kyoto Protocol’- A Brief Study of Possible
Disputes and Remedies Available to Private Participants in International Carbon
Emission Reduction Projects, EUl Working Papers RSCAS 2010/08, Robert
Schuman Centre For Advanced Studies, Florence School of Regulation, p.2;
http://cadmus.eui.ew/dspace/bitstrean/1814/13179/1/RSCAS_2010_08.pdf,
accessed on 28/04/10. See also Kalas, P. R. and Alexia, H., ‘Dispute Resolution
under the Kyoto Protocol’ (2000) 27 (1) Ecology Law Quarterly, p.53.
® Kalas, P.R. & Alexia, H, ibid., p.119.
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Climate Change: Meaning and Canses

Historically, the science of climate change has eah i 1Wimsstsg
field.” In recent time, however, thete is 2 growing wiestite
CONSENSUS on armopogwsc climaig, dri e n pat by the &tloms
of around 2,500 scientists in the IPCC" and its weorking womp
since 1990.” It is 2 known fact that theoughout the willioms o o
of the earth’s existence, its climate has nt been static. | fis
changed many times in response o natural caws.” o,
current discourse on climate change means z change i o imas
which is attributed directly or indirectly 1o human ativity tha
alwndwmposcuonofdwgiobalatnvmﬂeMWﬁmnm
addition to natural climate variability observed over compatisis
time periods,’’

Major causes of climate change are essentially by watiua
causes (smce time immemorizl) 2nd human activities (moe
recently).'” Natural activities such as interaction of the ooezns 2d
the atmosphere, changes in the earth’s orbit, changes in the energy
received from the sun and volcanic eruptions have ofien times
varied climate change.”’ Research has however shown that in the
last 140 years, human activities have constituted the major cause of

" TFS Green, * An Introduction to the Kyoto Protoool’

http /fwww Ifsgreen.com/global-markets/kyoto-protocoll aressed on 28/64/56.
[PCCMRSU\C[W&OVWPMO“QMM It s

estzblished in 1988 jointly by the World Meteordlogical Organisation and e

United Nations Environmental Programme, see Article 1(3) of the Kyos

Protocol.

® TFS Green, op. cit.

" According to the Secretariat of the United Nations Framework Convertion on

Climate Changes (UNFCCC), over the last century, imospheric concenteation

of carbon dioxide increased from a pre- industrial value of 27% parts 1o 379 pars

per million in 2005, and the average global temperaure rose by 0.74°¢. Ses-

UNFCCC, Climate Change: Impacts, Vulnerabilities And Adaptation is

Developing Countries, p.8,

htip:/funfece.int/resource/docs/publications/impacts. pdf accessed on 26/04/16,

"' "See Article 1(2) of the United Nations Framework on Climate Changs

gUNFCCC)

? Nidirest, ‘Causes of climate change’

<htip:/fwww.nidirect.gov.uk/index/information-and-services/environment-and-

gigzlrsliving/clim—changz-Z/caw:oo/—clim-cMﬂge him> accessed on

" Ibid.
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climate change.I4 Indeed the parties to ‘the United Nations
Framework Convention on Climate Change (UNFCCC)'® took this
into consideration in the preamble to the Convention when they
noted with concern ‘that human activities have been substantially
increasing the atmospheric concentration of greenhouse gases and
that these increases enhance the natural greenhouse effect, and this
will result on average m an additional warming of the earth’s
surface and atmosphere’.!

Meaning of Greenhouse Gases (GHG)

The earth is enclosed in a layer of gases that acts like the glass
walls and ceiling of a greenhouse, which allows sunlight in but
traps in heat. GHG'” are gaseous constituents of the atmosphere,
both natural and anthropogenic, that absorb and re-emit infra red
radiations.’® The GHG are necessary to sustain life on earth,'
because they let the sun’s rays enter, but stop much of the heat
from escaping, thus keeping the planet warm enough to allow
life.2 However, as a result of human’s activities more GHG are
released into the atmosphere and the GHG effects become

'* The IPCC assessment reports in 1995 noted that ‘the balance of evidence
suggests a dlscemlble human influence on global climate’. [PCC findings also
indicate that the 20™ century was characterised by lessened snow and seasonal
ice cover and rising sea level and ocean temperature. See IPCC Second
Assessment Report in 1995, http://www.grida.no/climate/ipcc_tar/ accessed on
08/04/10 and IPCC Third Assessment Report in 2001,
http:/fwww.ipcc.ch/pub/sa(E).pdf accessed on 08/04/10 and IPCC Fourth
Assessment Report in 2007.
'S Hereinafter known as the Convention.
6 See Preamble to the UNFCC 1992, United Nations 1992,
FCCC/INFORMAL/84 GE.05 -62220 (e) 200705, -
http /funfecc. mt/resource/docs/convkp/conveng pdf accessed on 28/04/10.

7 GHG mainly consist of carbon dioxide (CO2), methane (CH4) and nitrous
oxide (N20).
'8 Article 1 of the Convention.
' Lauren, B. D ‘United Nations Framework Convention on Climate Change’,
New York, 9" May, 1992, http://untreaty.un.org/cod/avl/ha/ccc.html accessed
on 08/04/10.

Nldlrect op. cit. See also UNFCCC, ‘Climate Change: Impacts,
Vulnerabllmes and Adaptation in Developing Countries’, p.8.
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