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TUDY OF THE ¢ \
XPOSITORY S s ORRpgp
AN fa ATIONS AND LIABILITIES Unpyp T':n\ ~
QL ROTTERDAM RULES J

By

Abdulfatai O. Sambo*
and
Auwal Abdullahi®

Abstract _ | _
The modern day has witnessed a sharp advancemen; in

technology and commerce. Yc.r, t{ze Iq$t' i.s notr at ;'mr"_vf'm
modern development. The carrler.? ol)ltganon.s and liabilijes
governed by some major u.zlernallonal legal instruments: the
Hague rules, the Hague-Visby rules, I-he Hamburg rules are
no longer in line with technological and (‘ommerc'ml
development. Many legal uncertainties as a result of conflicts
of laws have stained international trade. In order to solye
this nagging problem, the United Nations General Assembly
on 11 December 2008 adopted United Nations Convention on
Contracts for the International Carriage of Goods Wholly or
Partly by Sea. It resolved that the Convention be opened for
signature ar a ceremony 1o take place in Rotterdam, the
Netherlands, on 23 September 2009 and 10 be named as
Rotterdam Rules. Despite this, many countries are yet to
ratify or domesticate the Convention. The paper hypothesizes
that ratification ang domestication of the Convention will
provide legal certainty qng efficiency in international
carriage of goods thus promoting transnational trade and
economic  development domestically and internationally. It
therefore makes qp exposition into the carriers’ obligations

and liabilities ynqey of the Rotterdam rules. Although
references qre made 1o Previous

. rules, the focus of this paper
IS Rotterdam rules, s 4 i
8,

* LLB, ,
Univerl:iltd' 1-1;1;-M3 Lectl{rer, Department of pupijc Law, Faculty of Law.
Islamic {J(r)]iv ;:’sr.‘:‘* Il;\)df In-Nigeria and php in Law Candidate, Internationz

1 i . s al
fataisambo@yahoo?com alaysia. He can be contacted by email 3
* Heis doing his M . _
Islamic Ungy aster ip Comparam.e Law ar

Faculty of Law, Internationa
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i carriers’ obligations and liabiljtjeg have for 4 long

_ me
veen governed by three sets of Internationa] |e
e Hague Rules,! the Hague-Visby Rules?
Rules.’ There are a number of problem; Wit
is uncertainty in the legal parlance s a res
conflict of laws.* Second, the laws by
with the mO(Slern realities of‘ tgchnological and commercig]
advancement.” The rules are limited i their application "only

to contracts of carriage covered by a bill of lading or any
similar document of title.SThe result of this is inefﬁciency in
international carriage of goods.

In view of the circumstance, international bodies such as,
the Committee Maritime International (CMI), Working Group

gal instruments:
and the Hambury
h this. First, there
ult of the 1ssue of
€ not been able to cope

1. The International Convention for the Unification of Certain Rules Relating
to Bills of Lading, 25 August 1924, 1924,51 Stat. 233, TS. No. 931,
120L.N.T.S. 155, in this paper referred to as the "Hague Rules".
The Protocol to Amend the International Convention for the Unification of
Certain Rules Relating to Bills of Lading 1924, 23 February 1968, 1421
U.N.T.S. 121, 1977 Gr. Brit. T.S. No. 83 (Cmnd. 6944) (entered into force
23 June 1977), in this paper referred to as the "Hague-Visby Rules.
United Nations Convention on the Carriage of Goods by Sea, 31 March
1978, 17 L.LL.M. 608, in this paper referred to as the "Hamburg Rules".
See Proshanto K. Mukherjee" & Abhinayan Basu Ba,“A Legal and
Economic Analysis of the Volume Contract Concept Under the Rotlcrdam
Rules: Selected Issues in Perspective,” Journal of Transportation, Law,
Logistics & Policy. "
Lafws should bel?ble to meet the modern technology in.or(‘i‘er 0ol S‘;‘:;E
societal problems. See Sambo A.O. and A.B. Abfiulkadxr, S(;cno-Ecslel:Cth
Rights for Sustainable Development in Malaysia: Lessons mlmj urnal of
African Countries’ Constitutions”™ (2011) 2(9) OIDA International Jo
Sustainable Develo ent, 10-22. y ; :
Atiicle 1(b) COGSA., Ch, 229, 49 Sta. 1207 (1936) reprf;:‘"l’ o i
Note following 46 U.S.C. 30701 (2006) . See a!so Afrstmmg to Bills of
Convention for the Unification of Certain Rules of Law Re
Lading, Aug. 25,1924,51 Stat. 233,120 L.N.T.S. 155.
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qudy of the Carriers Obligation
ository STHE

An Expostiies liies Under the Rotterdam Rllles‘\
94 MM ™
e United Nations Cﬂmmj_“i()

[l (Transport 'I‘L‘:d L) Law (UNCITRAL) collabome q Oy
rz » 5 at1 g A " [(
reform in the law of international sey Carriyy,
5 (e o (4
promo

. G " . ge ’

7 esult of this collaboration 1s lh.e Uniteg Nar of
The (r)n Contracts for the International Carrig
. or Partly by Sca” otherwise knoyy, as

| mcrmuiunul

g()()dS. :
Conventlo
Goods Wholly

«Rotterdam Rules. . Rotterdam rules s
The ultimate objective of the > 10 repy,

the disintegration in the area qf maritime law. It.is baseg i
the strong belief in international tr.ade, that tternagigy,
tradeshould be on the basis of equallty and mutya| benef;;
This is necessary for the promotion of friendly relatiops amop,
the States and unification of international trade ]aw for thu§
removing legal obstacle in international trade.® Tpe Rule
also put in place in order to allow international trade law to pe
at per with modern challenges of technological and commergjy)
development.” It therefore aims at benefiting the shippers ayg
the carriers binding universal regime to Support the operatiop
of contracts of maritime carriage ivolving other modes of
transport. "It also aims at providing legal certainty: improve
efficiency in the internationa] carriage of goods, providing new

eUf
¢

thus promoting transnationg] trade and economic development

dogfl_estlc}ally and globally. Although some countries have
raified it, many countries are yet to. "Nigeria is a party 1o i

7.\

8. See (he Pr
eamb , :
hitp://ireq fide le to ‘ the Rotterdam Rules  available at

Xi-p.g .un, org/doc/PubllmIi on/MTDSG/Volume % 201/Chaprer 720Xl
10. mwig

I1. The Sixteen Originga| g;



o NIALS Journal of Business | gy,
t s 18 00 YEU @ law i Nigeria g5 j -
Omesticated 1L, IS yet tq be
e paper will therefore make an ey o
obligations aﬂq llapﬂm?s of the carrierg under the l}l{)’ of the
RuleS-” It will identify that the {jp; o soop Ottefrdam
>-OPC o1 the

95

It

follows: Republic of Congo, Denmark, p;
Guinea, the Netherlands, Nigeria,

Swnlze.rland, Togo and the United States of America. T
countries represent over 25% of world (rade volimie
sufficiently impressive on its own, it is evep "
compared with the volume of slobal trade copoe cIingre noteworthy when
States of the Hamburg Rules, a mere 5%. Since aning G Mracing
. e Signing Ceremony
23 September 2009, five more countries have added their si o o
e .. 1€1r signatures to the
growing list, bringing the total number of signatures to 21. The additional
five State§ are: Madagascar, Armenia, Cameroon, Niger anﬁ Mal; Cll1(i)::
perhaps, is the m.lmber of countries with which China has stront; and m
some cases, gr_owmg trade and investment relations that have alrea;v sio'ned
the Convention. Moreover, a number of States that were not )'ret ?n a
position to sign the Rotterdam Rules due to ongoing internal consultations
made very positive official statements at the conclusion of the Signing
Ceremony about the aim of the Convention to achieve a global uniform
regime for maritime transport. Amongst them are the United Kingdom and
Belgium. on 21 September 2009, a Colloquium on the Rotterdam Rules was
held by the Dutch hosts under the auspices of UNCITRAL and the Comité
Maritime International (CMI). The event brought together 11 authoritative
speakers from around the globe to provide in-depth analysis of the
Convention to an international audience of several hundred. See generally
Official Records of the General Assembly, Sixty-third Session, Supplement
No. 17 (A/63/17), para. 298. Information and UNCI"IFRA}_ documents
relating to work on the Rotterdam Rules discx.lsscd in this paper m‘ay
be found in all 6 UN languages (Arabic, Chinese, English, I‘:rem,h;
Russian and Spanish) on the UNCITRAL wct:;iuij . gd
www.uncitral.org. Accessed on 17th October, 2010. See als
Nations General Assembly Resolution 63/122, para. 2 icated by the
12. Treaties do not become law in Nigeria unless 1t domcS[«:luRe ublic of
legislature. See section 12 of the Constitution of the Federal Rep
Nigeria, 1999 as amended. _
3. In July 2008, following its 41st session, the United =
International Trade Law (UNCITRAL) approved lh'e drla ‘C'xrri
Nations Convention on Contracts for the¢ l“wmal.lot;]? ad(;Ple
Wholly or Partly by Sea. The text Was subsequently

ance, Gabon, Ghan

a, Greece.
Norway, Poland, Seneg i

al, Spain,
.ogether, the ;16
While that figure is

Nations Commission‘ on
ext of the United
ace of Goods
d by the UN
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nuldy 0f the Carrwers Oblipuy,,,
-~ *
' .

't }US”’" I, //,,: Horlte II//HII ,411,'1'1

l ) y
00 “ umll Liabilties U

it offers and analyses g,

. iere, , LT
: '[()ln ll . i vV X -
C“nvc"uuq. - the (Convention hJ Cxaminy; g,
¢ and dehvery of goods,

[

hi;l,g.,‘:w
i respect ol . _ !

riod ol responsibility, specthic oblipgyy,,, ang
oo the pe will also analy.. o
during llllL l (he voyage by s¢d. [t will also analyse . ba.

« during e n
oncs duril

o “he carrier morelatiog g,
Lhility ol the i
and liability

liability Cin the (l(,'“\'t'l'} Of j_,’_(:r:d’:. I

' lay | |
amage and del very of goods. It
d.d"].l-}: of other persons, maritinc performing pary, o
g sevral lisbilites. This paper will therefore be ...
and several liabilitics. | |
| ' jes that are yet 1o “H”f. and 1!:-.’{;-' ‘
many countrics U )
accordingly.

'y )
- l.’!“h’:x p

Scope of the Rotterdam Rulivs |
The Convention is limited n its scope because it o :
apply to contracts in liner transportation such as charer part
and other contracts for the usc of Ship or any o1 jts «paee
does not also apply to contracts ol carriage in respect of o
liner except there is no charter party or other contract b
parties for the use of a ship or any of its <pace and 2 transpor
document or electronic  records issued. However i
Convention applies t0 matters between carriers nd consignee.,
controlling party or holdér that is not an original party to the

§e L facam
wiwn il

General Assembly on 11 December 2008 T
that adopted the Copy
a ceremony 1o 1gke

2009 In light of its place of Opeming tor signature, and i heepuig
ll’::aC(:Jlrlrl]onu gf maritime ransport conventions. the ‘-"'-”'4“"“!_ S\y\«f
Rulesmm ¢d that the Convention should be known as the R__-
- Thus, the rule can pe said 10 be a 2009 rule although B =7
Contracts for xh:-hlLlUN .l’(:solulion- called United _'\'A“cm (“:L;h
lagged 2008, fpig flernational Carriage of Goods W holly or Partt &
See Article ¢ 2
Anticie (65((;) (@) and (b) of he Rotterdam Rules
2) (a) ang (b) of the Rotterdam Rules

he General Assembly resoiis
ention also authorized that it be opened for SZnase
. > & 2 ” o 71 Cents T
place in Rotterdam, the Netherlunds, on

L

14,
15.
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charter  OF other contract ol carriage excludeg
application 'otj the conyenuon but it doeg not app|
hetween orl.gmal pa.rtles to a contract of Carriap Y 10 contracs
he convention by virtue of Article ¢ of the COnvie ?Xclllided in
COGSA and the Hague Rules gpe 1imil:éldon'~ '
application “onl)f tg contracts of carriage covered by 1'n .thelr.
lading or any similar document of (jjle »7 The C} a bl“' of
largely abandons the old reliance op bills of ladin lg)nv.e;:non
result that otherwise-qualifying shipments arg’ gzriteratﬁe
covered without regard to the type of documentationvissued ‘%
Indeed, the Convention applies to otherwise qualifyiﬁg
transactions even if no documentation at all is issued.? Thi;
conventional approach would have changed the result in those
rare cases in which a shipment was held to be outside the
scope of COGSA because the requirements of section 1(b) were

rom pe

16. See Article 7 of the Rotterdam Rules.

17. Article 1(b) COGSA, Ch. 229, 49 Stat. 1207 (1936), reprinted in statutory
note following 46 U.S5.C. 30701 (2006) . See also Article 1(b) Brussels
Convention for the Unification of Certain Rules of Law Relating to Bills of
Lading, Aug. 25,1924,51 Stat. 233,120 L.N.T.S. 155.

18. See Article, 6(2) of the Rotterdam Rules providing coverage in the non-
liner, non charter party context when a bill of lading or other transport
document is issued. This provision was designed to ensure that the
Convention does not narrow the current scope of the Hague anc Hagu?
Visby Rules, See generally Michael F, Sturley, “Sol\_'mg thleséf’?}iXI:
Application Puzzle: Contracts, Trades, and Documcnis ; th389 s
Transport Law Project, "(2005) 11 .I.. .[NT'L MAR, L, 22,
development and drafting of this provision).

19. See Article 5(1) of the Rotterdam Rules.

20. U,S, courts regularly apply COGSA WheR . put a bill of lading would
because the goods were damaged belore lom_“ficmdmg o plan. See, ¢-&
have been issued if the transaction had gone 2‘005 AMC 2894, 2900 (S.D.

. v R‘f” “h no
Inte ' . Burlington N, Santa Fe-&tys 20 jes, even thoug
Tex'.ﬂZD(;:)Sl;u(lt,lo‘;ding thaf the "standard bill of lading ﬂppllt"‘). The Rotterdam

d :

ore pever loaded ). 7 o

bill of lading issued becaus¢ the goodst'\:)irew oven sactions : ’:a:;gon
is situall her

Rules, however, go beyond this sil _

seqpe a bill O
there was never any intent (0 ‘Sﬁ‘f ‘;:f the rules. ;
document, Rotterdam Rules, sce articic

hen no bill of lading was issued

Scanne d with CamScanner



he carriers Obligationg

. v (!f’ ' -
- pasitory S Under the R(”’.‘.’L"%
An B apilinies =" =
0 a2 .
v~ . pext is to discuss g \
o 1 Thus, e .. These oblipgg. M
isfied” (erdam rules. ‘ 18atiop ] Cry
y 'a h ) 5 U N . h o
not ;‘iuﬂ under R¢ and deliver) of g()()(ls,, pel‘i():; il
1 & 1agc ) P
o n 10 carriae”. o the VOYagEC by sea. 0f
relatio Hiy: and durmg t

onsibilitys
respoll , g
pe tion to Carriage and Delivery of Gog
4 rc a - e ol ‘ .
(hat the carrie shall in accordance

The rule pro carriage and subject to the Provig the

" \t ()f " ]0

e contrac . 0ng
terms Ofe(:uiml carry the goOdS to the place of deslgna[mn f
the conveit

ogorent consignee. 2During the carriage, (pe car
deliver 1t l('Jl Juty of Care with respect to the goods. This er
has a'gencra y ier’s duty, under certain circumstay, o
may include the G ontrolling party relag o
protect the interests O.t the u)'n“-' S party Te afmg- 0 the
goods. In the past, during lh‘f Cdnlm)ge, “9 Cl;)_mmllln.lcatqlxon Wag
ossible between the cartier (md. the conu' (? Ing party > Thyg

the carrier had to act on 1ts OWI 111 these circumstances.
Today, instant communication is widely available, apq the
carrier should therefore ask for instructions relating to ghe
goods from the controlling party. Similarly, the controlling
f)arty is under an obligation to provide such instructions. ThZ‘
controlling party may not always be known to the carrier, or
may not be in a position to provide adequate instructions. In
such circumstances, the carrier may defer to the shipper. The
new Convention does not oblige the carrier to carry out any
nstruction given under this article. The carrier may not be
;32‘;“:?;}’;:;; to execule the instruplions, or t.he instructions
Y hot n the proper interests of the goods. In

vides

21, Micheg] 4

- Impagy (I:f ngey * “Modernizing angd Reforming U.S. Maritime La¥

 Mternaiong 7 erAM Rules in United  States, "(2009).Vol. 44

2. See pri LV Journal, 427 oy 439 '

23;: Genj f the R()lterdam Rule ' .
CHlan vy e ules. in
- Trangy,» (2I(‘)Og‘):r\flel: Chapter 10 of the Rotterdam Rules: Conire!

Yol 44, Texas International Journal, 375 at 383-

Texas
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ych CASES: the carrier's generaj duty of care Must gyers

structions- Tide the

obligation of the Carrier in Relation ¢ g, Period of
ResponSibilitY rlod of

The period of responsibility of a carrije
begins from the time when the carrier or the performip ,
receives the goods for carriage apg ends where the gofdsa:g
delivered.” Also, the period of responsibility of the carri:
begins when he collects the goods fr

. : om the authority or thirq
party if the law or regulations of the place of receipt require

the goods to be handed over to the thirg party or authority
from which the carrier may receive them.” Op the other hand,
the period of responsibility ends when the carrier hands over
the goods to a third party or authority where the law of
regulation of the place of delivery requires to hand over the
goods to an authority or third party from whom the consignee
may collect the goods.?

However, the Convention allows the parties to agree on
ume and location of receipt and delivery of goods in
determining the period of responsibility. It however voids a
contract of carriage where the period of receipt of goods is
Subsequent to [hevbeginniﬂg of their initial lo.admg_ under $6
contract and where the time of delivery 1s pnorr e
completion of their final on loading under th.f;_ ngttriﬁ;)\'aﬁons.

The Convention, in one of itsﬁ:nost signt .l; is responsible
adopts a door-to-door approach.™ 'ljhe Cm[i-acmal period of
under the new regime for the entire con

See Artclel2 (1).

See Article 12 (2) (a).

See Anticle 12 (2)(b).

See Article 12 (3) (a) and (b).
Rotterdam Rules, Article 12(1).

Ry
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; Exposil
Al ider the Rotterdam Ryj,

100 and Liabilitigs Ur

—

This in 4 multimodal shipment will ofiep

, of the goods at an inland locali()nm-m the

of | the way to the carrier's deljyer, n

country ©% nland location in the country of destina[iob z?f th

hange in the law was initially cuntrovcrg'al L
way to accomplish the most basic g”al’o};m

: d

upiform international legal re.gime' in this field: bt
certainty, predictability, and uniformity, one legal regime mu§:
govern the entire performance of tlie contract.’! [p pracu.g}_.
today, the parties often agrec in their contract to extend g
maritime regime inland but such a contractual extension ke
effect only with the force of a contract. The Convention wiii
apply a uniform legal regime with the force of law.”

However, the Convention applies to the contract of
carriage in which the place of receipt and the place of deliver;
are in different States and the Port of loading of a sea carriage
and the port of discharge are in different States. This is if &
stated in the contract of carriage, the place of receipt, the port
of loading and, the place of delivery and port of discharge ar
located in a contracting State.”® The convention is also made (0
apply without regard to the nationality of the vessel. ¢
carrier, the performing parties, the shipper, the consignee and
any other interested party.*

1.

2. ritime L3 »

Mi .
; ni;:;'il Ff Sturley: Modernizing and Reforming U.S. Ma ;Tefv"
Inte O Rotterdam Rules in United States, (2009). '

30, ser l;qu;:nal Law Journal, 427 at 434. mauﬁf’[

Trade li_aa\sl. F. Sturley: “The United Nations Commissio on ﬂ““‘. ok B
Progress” (;O(")l;ranspon Law Project: An Interim view of
3. thig U TEX INT'L L.J. 65, 76-79.
32, Ibid.
33, See An;
icle 5 (1) (a).-
34, See aricle 5(2) (2)-(d) of the Rotierdam Rules.
of the R()[l
erdam Rules.
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s Obligations and OWligations A pplicu, e
' Sen
y ‘::“:, ‘:»{’m{iﬂ.i“” I “"',”"‘f”"d On e Carriey during e pesiod
fhiﬁ “abm[y 1 excreise il Hl?l,iﬂ,‘;ﬁiuy Ciare e “H"mdm
“m delivering the poods, B, e WY apree with e
:hzt loading, 'h;uullim;, es|4;.wi:;p, and utloading of
be performed by !!l‘: hlllp’p‘t:l, documentary
consignee with details specified iy tie cony
this case, the shipper, documentary shippey
has obligation 10 take all peg
Jiability.

hs regards obligations during (e voyape by sea, the
carrier 15 bound 1o make and keep the ship se worthy, keep
the ship s0 crewed, 4:(;1}”}])1;‘] and supplicd UH"J”,%“UU[ the
voyage. He must also make, keep the holds and 4] other parts
of the ship in which goods are carried and the comainers
supplied by the carricr in or upon which goods are carried and
fit for reception, carriage and preservation,”Ihe carrier is

bound 10 exercise due diligence before and during the voyage
by sea,”

During the

¢
shipper
LOods should
shipper op (e
ACt particulars, #fy
or the consignee
WHArY care during this period of

This is differcnt from the position under the common Law
where 4 carrier has an absolute duty to provide a seaworthy
ship. This duty is however discharged at the time of shipment
althoughy, sbsequent event may be evidence of the fact that the
duty i o properly discharged. Therefore, even if the defect
W the ship were latent, if the ship was de facto unseaworthy,
and the Unscaworthiness was the cause of damage, loss, or
=Y. the carrier remains liable despite the occurrence of
et concurrent caunes.” The carrier also undertakes 1o
D
362 t M‘k‘?" 341) and (2) of the Roterdam Kules.
. )WW‘“? Articte 4 of the Moterdam Rules,

L7 , 196.
dl Monare Sleamship Co v. Kartshamns Oljefabriker (1949)AC 190
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» Carriers Ohligations

“the
Sy pOSHory srudy of 1
a " [;1:;,},;41Ivililic".r Under I_/l_ljﬂl\ﬁ_ll[g‘!;!j,l!li Rules

il a ,,.‘,__.,.,._,‘,.,. e -

ed on the voyage without unjustifiable deviagi, )

)cee . . TS s s o
pr (he carrier 15 liable for any "’“'ﬁm-"w -
il damage would llilvq- ( i 'u.-,a

'(-q

deviation occurs,
i lo

9 The carrier also has an bl

I

he shows the
"

unless .
without such deviation.” |
complete the voyage with l:czlsnn.uhl'c. .(ll.‘apulch Y The
therefore 18 (O discuss the carriers’ liabilites. ey,
Liability of the Carricr for Loss, Damage or Dely,
As regards liabilities of the carricer, the article unly.«l«--
liability for loss of or damage to the goods or i,,,, }”“ Wil
( “'“‘j i
le g,

delivery. Remarkably, whether a carricr may be hiel |,
any lgss or damage, other than loss or damage ni (l -
r.esultmg from non-compliance with any insm'u-m- - By
given, is left to the applicable national h\: t“ “V-“”UH‘,
referred to, in article 59 also applies to this c; l~ » ' e limi,
S carrier's liuhilily. |

Basis of Liability
The basis of liabili
1ab s [ v .
sl 1ht¥ under the convention js upon pr
§ Yo ~ . {
existence of certain facts. Thys ’, 01 Gf (fe
S. , Wwhere Z"NN]\

are damaged, los

y ’ St Or May e .
carrier depends on th ddfl-) ¢d, the Tiability or othey wise of
be established in ev%mmcncc or otherwise of 1' L[ " e
: 1dence bef ' Some facts o
Tribunal clore the ¢ /

as the case m: 1¢ Court or g ,
the loss, d may be. Thus _ - Arbitrl
claima , elay in the delivero o .. lability for
nt establishes by oy elivery of goods is where the
delay or the ci y ey ld(.‘ncc tha jere the
period of CIrcumstances thyy |e l.lhc loss, damage, or
the carrier’s res o .Ld Lo 1t happened during the

\pOnS]b]h[y” E

How
ev
er, the Carrier wijjj be ex
Xonerated from liability if

can shoy
V by e .
Videnc
e th .
at the damage, loss or delay was i

39. S 7 Z
€e Mo Tiso 9
n
Y, .SIIGW SGI'I'”(' (1 J(J) 2 K
’ J 3 783

See Th
4] € Athanasi,
. Co
ec . mn
ks Ombipeq effect 0?0‘5 (1990) Lloyd’s Rep 777
Lhap!(}r four a« j S P &l
nd Article 17 (1) of the B
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1o his fault. It must .ulsn be shown (g I was noy due
(]:lc fault of any PC”“”'“?“‘.-‘:'* party, l'llk‘ MIASIEr Or cpeyw nl'blht"
0, employee ot‘ the ‘Cdll‘lL‘l. 8] !)crhn'xmug party or amy other
= o mal'pc'riofmb OF contract 1o perform any of
Earrier’s obligation un'der the contract of CAITiage (o (e
quat the person ac!s dlrccuy or h{v implication
request or under his SllpCI‘VISIOI.l."“

The Convention also provides for ap alternative way (he
carrier can exonerate himself from liability ap

art from showing
the delay, damage or loss was not due 1o his faul(. He

could
show by evidence that it was duc 10 ac( of God,™ or peril,
accident of the sea or navigable waters." He can also show
that it was due to war, hostilities, armed conflict;* or was due
to quarantine  restriction, interference  created by
governments.“’ He can also exonerate himself if he can show
that it was as a result of strikes, lockouts or restraints of
labours; “'or was due to fire on the ship™ or latent defects not
discoverable by due diligence:" or was due to the act or
omission of the shipper or documentary shipper or any other
person for whose act the shipper or documentary shipper is
liable for his conduct;*® or was duc to loading, stowing,
handling or unloading of the goods performed pursuant to the
agreement unless the carrier performs such activity on behalf
of the shipper, documentary shipper or consignee.” He may
also prove that the damage, loss or delay was due to the

42,
43,
4,
45,
46.
. 47,

- 48,

the
extem
al the carrier’s

See Article 17(2) and 18 of the Rules.

See Artcle 17(3) (a).

See Article 17(3)(b).

See Article 17 (3) (c).

See Article 17 (3) (d) and Article 18.

See Article 17 (3) (e).

See Article 17 (3) (D).

49. See Article 17 (3) (g)

50. See Article 17 (3) (h) and Articles 33 and 34.
S1. See Article 17 (3) (1) and Article 13 (2).
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; nder 1

' 1;_‘\1':'.\'" e
104 mmul Liahiltttes "‘

e SV

gt ity of the gunds;” of Was as
pulk or quality ¢

‘\ gt MNTL
jency OF dclcuncl
- ' behi
serformed by of .m‘\ e
Il\'im: or attempting 1
saving

. are (due

argtion are: d L qasonable me
exoneratic erty I e sea;™ duc to reasonable mey
saving propets.

11 s g 90 A’
covent damage to the enVIrONMENt=™ ag
B e or in relation to goods that may ¢

. of the carrl
acts of the cartl s Of 57
danger to the environment, persons or property.

It can be seen from the foregoing thl.l‘th .Convcnti()n Cvey
thoueh creates liability against the carrier of goods Provid
100 ﬁmny ways in which he can reasonably exonerate himgg
from liability. The exoneration appcar.s 0 supersede e
liability to such an extent that the carrier would hard]y
made liable in practice for loss, delay or damage especiyll
upon proof of the facts stated above.™ It is however desirapje
in view of the circumstances or acts of God that may oceyr
during the carrier’s period of responsibility.

The Convention howeveér appears (o afford protection to
the carrier better than the owners of the good. Importantly, the
environment is not forgotten in the Conventioq ® This is

because there is the need to protect the envir
present generation owes the

destroy the environment. Thi

d reg
condition of puckh}g or ”""'ki?,, 0o
Ui of the carrier:™ or Was
e life in the sea.” Ohey e,
(0 reasonable measures or “"Cl‘npi :::
SUTCS or
esull
()nS[i[u[c

insuftic

onment as the
future generation the duty not to

s will make the future generations

52.
33
4.

See Article 17 3) ().

See Article 17 (3) (k).
See Article 17 3) .

35, See Article 17 3) (m)
gs See An@cle 17 (3) (n) '
58. S: Argcle 17 (3) (o
iy € Article 17 gen

) and Articles 15 ang 16.
fSee Article 17 3)

trally,

(n).
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 their own needs there by 2IVing roop for SUStainah)
e e
gevelopmerl be added 1 -
[t must however be added thay the carrier g Made ligh)e
or all OF part (_’f loss, damage o delay if e Claimang
gblishes by evidence that the f;
2 i

ault of the carrier or apy
forming party, the master or cr

. ew of the ship, employee O'f
the carrier or performing party of 0y other person (hy

performs OF COMITact to perform any of (e carrjer’s obligatiop
gnder the contract of carriage to the exgepy that the person acts
directly or by implication at the Carrier’'s request or under his

supervision caused or contributed (o the Circumstance upon
which the carrier relies. ®

Also, the carrier may be made liab
establishes by evidence that the circums
Article 17(3) contributed 1o the loss,
carrier cannot show by evidence th
or the fault of any performing

le where the claimant
tance not contained in
damage or delay and the
at 1t was not due to his fault

party. the master or crew of the
ship, employee of the carrier or performing party or any other

person that performs or contract 0 perform any of the
carrier’s obligation under the contract of carriage to the extent
that the person acts directly or by implication at the carrier’s
Tequest or under his supervision caused or contributed to the
circumstance upon which the carrier relies.®
Furthermore, it is not enough for the carrier to show act of
God or other circumstances examined above, the claimant
Could make him liable for all or part of the loss, damage or
delay if the claimant establishes by evidence that the loss,
&€ or delay was or probably caused or contributed o b;\’
© unseaworthiness of the ship® or improper crewing,

e ————

60, See Article 17 (4) (a).
g; See Aricle 17 (4) (b).

Anicle 17 (3) (2)(3).
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POpY " 1 LR
An B """’}’;I‘n;:,’\“i/m/::_r_', the Rotierdam Rule
j LinhHE e
106 A== ‘
St . Ainor v s
e ying of the SUPLY A that g
) or the containers n whicl the l“'lq
) {

o or$
. lllg ()I ' '
equipP™e e ship N TR -
her parts of the S and safe for reception, , 5P
othe wo not R Arrigy,, =
re o gnd the Carricr 1s unapje 8¢ “
)

carrie ¢ goods .
. L’.O() e 65 , dll
apyation OF B L0 due diligence™ Shy,
prese’ i he exerciscd dh £ Or gy, ()"W b

evidence th¢
factors alles

00
delay. .
The Convention

claimant caused the da‘“’dgL
* i

ed by the ‘
g

allows under this circumstane, |
Once the claimant p A ship
Proves gy, ‘h

gen of proof- ,

| ags of the ship OF other circumstanceg . U th
unseaworthil ) E enr ) S Mgy ¢
bove, the burden of prool shifts o the carrier why My long,

that none of the circumstances alleged by the claiman{ Shy,
or contributed to the damage, loss or delay. This ig - Cam
to showing that he acted under due diligence. Finally dfldlli(,n
be said that whenever the carrier is relieved of pa;[n My
liability here, he 1 only liable only for that part of [hOf i
damage or delay that is attributable to the Circumstanecims

which he is liable.”

the bur

foy

Liability of Carrier for other Persons
Apart from the liability of the carrier, he is gl

for the breach of his obligation unlle -
contract owing to the fault of any pe

nade ligh)e
I the convention
rforming party® g

63. See Article 17 (5) (a)(ii

i a)(ii).
2‘51. See Article 17 (%) (a)(iiz).
66. :: ﬁrt@cle 17 (5) (d)(ii).
> riicle 17 (5) (b)().

68.  Artic]
¢ 1(6) define
: 5 a :
CarTier that  perf,pm, poe:lormmg parly to mean a person other than ¥

undertake . :
S‘OWage carri ct of Cani?kts 1o perform any of the carmet:
» Carriage ArTiage with respect to the receipt. handlm:
under the ca,s.°" ACts either direcqj or delivery of the goods to the &
Ter’ indirec oy ettt O
er's Supervision gof czn(t) : ;nd‘ft‘uly at the carrier’s feqe
rol.
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S
r crew of the shj 107
mastel' .0 ' P, empl()yee of th '
performmg party or any other person thy perf. © carriegr o
form any of the carrier’s obj; s

OT contragy
COntract of
Clly or b},
SUpervisign
which the

to per
carriage 1o the extent that the

jmptication at the carrier’s request or under his
caused or contributed to the circumstance ypoy
carrier relies. It must be said that a performip
that i i : & Party does not

include any person that 1s retained directly or indirectly by g
shipper or by 'the controlling party or by the consienee inzteag
of by the carrier.®’ =

T he anventlon makes the rgle of vicarious liability in tort
applicable in the contract of carriage. It therefore goes without
saying that the carrier is only made liable only to such an
extent as the person acted directly or by implication at the
request of the carrier. Where it can be shown from the facts of
the case that the person went on a frolic of his own without an
express or implied authorization on the part of the carrier, then
the carrier will be exonerated from liability. Also, the fault of
the performing party or the master or crew of the ship.
employee of the carrier or performing party Or amy other
person that performs oOr contract to perform anym(l)lfS :ﬂt]::

. o
carrier’s obligations under the contract of carriage m
: ' fore the carrier can be made liable.

established by evidence before

gation under 4,
PErson actg dire

Liability of Maritime Performing Party
The  Convention sub]‘ect- !
obligations and liabilities 1mpOSE
entitled to the defence.s. an ;
Convention if the maritime s .
‘ ] ting state Of d_el_“. i respect ©
goods in a contracling : ies with TESF

contracting state and performe

-

PRV Vo "8 Y
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An Expository study of the Cartiers Obligutions
108 ' ,,:,d Liabitittes Under the Rotterdam Rudes

; w0 o i
rt in a contracting state™ and the CifCuimggy,
RS

tghoa(:dZangdpgle loss, dznnag‘c or “C“l‘}’ "“3‘;",”"3“ Aurripyg th
period between the arrival ol tl}c gnm ‘:» aft t 1(,‘pl'xr( 0t lum}“w
of the ship and their dcplll‘“l':c ln‘)m the port of (ll?»(:h;nm frog,
the ship”* or while the Pc‘”ormmg party had cugtoqy of fh,
goods™ or at any other time 10 sucl} an_extent thay j Wag
participating in the performance ol ol of the ACtivifig,
contemplated by the contract of carrmgc." |

A carrier may agree Lo assume ()h.llganrm other thyy fhie
one imposed on him by the Convention Or agrees tha
limits of liability are higher than the limits, under
circumstance. He is not bound by the agreement unjeys b
expressly agrees to accept such obligations or such higher
limits.™ A maritime performing party may also be liable f,
the breach of obligations under the Convention caused by the
act or omission of any other person to which it has entrusieg
with any of the carrier’s obligation under the contract of

carriage.”

Joint and Several Liabilities

The Convention provides for a case of joint and several
liability for the loss, damage or delay in the delivery of goods
if the carrier or one or more maritime performing parties are
liable but their liability is only up to the one provided for
under the Convention and the aggregate liability of all persons

70. See Article 19(1)(a).

71. See Article 19(1)(b)(i).
72. See Article 19(1)(b)(ii).
73. See Article 19(1)(b)(iii).
- 74. See Article 19(2).

i 75 See Article 19(3).
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Conclusion
From the foreg()lllg. proper application (f the
will provide legal certainty, impmﬁe .
international carriage of
for the previously remote parties
qransnational trade and ¢

ing
: 3 pn]en[ d SUIY
qnd internationally. However, many Count Omestically

conomic develq

ries are ye

this Convention. In order (o achieve the

Convention, there is the need for wider dissemination of
importance of this Rule. This should b :
seminar of conference presentations.
many countries especially
benefit of the Convention.

The paper has therefore made an expository study of the
obligation and liabilities of the carrier under the Rotterdam
Rules of 2008.The paper identified that the convention is
limited in its scope in that it does not apply to contracts in liner
transportation such as charter parties and other contracts for
the use of Ship or any of its space.” It does not also apply to
contracts of carriage in respect of non—]iner. except there is no
charter party or other contract between parties for tht;llé(s;rg;iicl
ship or any of its space and a transport dOCUIllell)lt ?lrle e
records issued. It also discusses areas covered by

‘ ository
the Convention. From there, the pape;dga;zs ggnszgtion by
study of the obligations of the carner U = eivery of

i
examining obligations in rcspeﬁt ;2 rci:g;rl(;lfg o il 31;
s ino the i i
oods, the obligations during o e e

| §P‘?Ciﬁc obligat%ons and the ones during

L T el ot

i 76. See Articles 20 and &' of the Rotterdam Rules.

77. See Article 6(1) (a) and (?) -
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conclusion
prom the [OTEEOME, Proper application o g,
will provide ‘”%‘v“‘ certainty, improye ]L»}.{U,uefdam Ruleg
in(crnmimull. carriage of goods, proyi dine o
for the previously remote parties ang mafk IEW Opportunitieg
(ransnati()lml trade and cconomic develo
and internationally. However, many Coup
mis Convention. In order 10 achieve (he
convention, there is the need for wider dis-,e Amof the
jmportance of this Rule. This should be Z;ﬂ;;na;lon o e
seminar of (?0111’erencc presentations. This will exilsu‘:/:y hof
many countries especially the developing COuntrieS‘ that
penefit of the Convention. P G
The paper has therefore made an expository study of the
obligation and liabilities of the carrier under the Rotterdam
Rules of 2008.The paper identified that the convention is
limited in its scope in that it does not apply to contracts in liner
transportation such as charter parties and other contracts for
the use of Ship or any of its space.” It does not also apply to
contracts of carriage in respect of non-liner except there is no
charter party or other contract between parties for the use of 2
ship or any of its space and a transport document or electronic
records issued. It also discusses areas covered by the scope of

the Convention. From there, the paper makes ar equsﬂo;y
der the Convention by

study of the obligations of the carrier und 4 delivery of
examining obligations in respect of cal rla;ge e:nonsibility and
goods, the obligations during the period of €%

i voyage by sed.
specific obligations and the ones during the vOY

e —

~ 76. See Articles 20 and 61. _ 4arm Rules.
T1. See Article 6(1) (a) and (V) of the Rotterdd

Pment domestically
Ies are yet 1o ratify
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study of the Carriers Obligations

‘pository
110 An Exposiior, ies Under the Rotterdam Rules

and Liabilit
This is followed by an analysis of the basis of liability i
liability of the carrier in relation to tl.le !qss, damage apq del.e
in the delivery of goods and the liability of other Pers, a‘l
maritime performing party and joint and several liabilitieg. g

Scanned with CamScanner



