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\l‘.\'ll".lct. peen @ significant increase in the growth of corporations globally in the past few
[here hl-”ln ﬂu-;,',c'()"l"”"”i””-" have become important actors on the global .‘f(n;_/r- cl'n‘:(i!;
‘ ;‘-‘un{cs..’m 5 uc‘" nomic de velopment ofnations. Multinational corporations now dmn I":‘;J.”!‘
e’ ';)'7 1‘ cconomic scene. some with economic powers comparable to some nation .S‘(ar::.nT
the .‘1[_ (;0;1, having a yobust legal regime on corporations and corporate activities should be _1
Ther L‘)b/'c’ ctive of any nation desirous of competing on the global stage. The doctrine of
- sonality made famous by the locus classicus case of Salomon v. Salomon & Co
L(?tlf/ﬂ’ pace for effcctive_ly regulating the activiti(;’s of corporations. However, a lot of
‘[ hanges have occurred since 18§7 when Salom.ons case was decided and the reality of
odern 1imes has seen an adaptation o_f the doctrine [az.d down in Salomon's case to meet the
allenges of a growing wqr!d. The aim of this paper is to attempt an analysis of the single
sconomic entity doctrine laid down by Lord Denning in the famed English case of DHN Food
Distributors Ltd v Tower Hz_lmlets London Borough of Tower which is an exceptior [o tie
corporale pe'.sonalijy principle of Salomon v. Salomon & Co. The Nigerian company lavw s
essentially statutory, thus, provisions of the Companies and Allied Matters Act of Nigeria
were also examined to determine the position in Nigeria. This is apposite because
corporations continue 10 be a powerful force globally and an effective legal regime

regulating its activities is a catalyst for peace and prosperity for any nation.
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Introduction
Business-corporations representa distinct and powerful force at global, national and regional

levels and they wield enormous economic power. In fact, the growth of corporations has
been phenomenal in the past couple of decades with some having resources more than thatof
some nation states. (Akanbi, 2007-2008). The legal solution to regulating the affairs of
corporations has been largely due to the phenomenal principle of corporate personality laid
down in the classic1887 case of Salomon v. Salomon& Co Lid. (1887). 1t is this case that
clothed the corporation with legal pcrsonality making it a person under the law. Therefore.
making it a distinct person from its owncrs and members. In this case, Salomon, a leather
. merchant, converted his business to a limited liability company. He thus formed Salomon &
Co Ltd with himself, his wife and children as the shareholders. He held the majority share of
20,001 out of the 20,007 shares while his wife and children held a share each. The new ly
fOf‘“L'd company bought the business as a going concern for the sum of £39,000 which was
paid by 10,000 in debentures, £9,000 in cash and £20,000 in fully paid shares. Subsequently.
the company ran into difficulties and the debenture holder appointed a receiver and the
Company went into liquidation. However, the assets of the company were sufficient (@

d ~ 13 - e ~ L ~
Ischarge the debentures but nothing was left for the unsecured creditors. [t was held at the

ourt of Appeal that the company was 2 sham and contrary 1o the intentions of the
f the business. Onappeal to

Coy : .
! cnfpamcs‘ACt 1862 and that Salomon remained the real ownero '
louse of Lords, the decision was reversed as the House unanimously held that the

c L3 - - - » -ﬂ
Sompdn_\’ had been validly formed since the Act required seven members ho!dmg at lu_ast one
Coare.e“‘:h and that the Act did not say there should be a balance of power 1 their

Nstitution. It held further that since Salomon had complied with the statutory requirements
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Literature Review
Conceptual Clarifications
L Group of Companies
on of a holding and subsidiary companies that ey
€XIsis 3

A group of companies is a collecti
single economic entity w.ith a common source of control and usually owned
sg'r::f;no); el:] ;23 ;:‘r:.e vein, a holding company _is the parent company th:teh b\ the holding
idiary in a group, while a subsidiary is acompany that s o“a;;g; POWer of
' ¥ ancter

company.
/{\I(.j ; The Single Economic Entity Theory
optin ioht- iacket | .

mcar?:hagt zasct'r]a;g:: Jacl\f:t interpretation of the principle laid down in Sal \ ,
and liabilities inde Z?,lziy ina group {s treated as a separate person in law ?vf)tl}‘:?r} X casc.l'f'!
reality of modern bﬁs‘ ent of other companies in the group (Sequ‘ 72)01l .

l i i i N y ~ ayar 1ha

the arutaei ththern::;z [;FGCIICC with respe:ct of group and holding com )qni(;\;efgl.;:
eparate personalities of companies i g companies has ke

In a group of compans

should continue.

Lord Dennin .
g probabl :
case of DHN Food Dis};rlilfz]zl/l(f:fid;y the reality of group enterprise took the initiative in
iI:]rOpounded.the single economic Cl’]t'v Tower Hamlets London Borough of Tower(l 976) nd
hoi:,eﬂd of limiting himself to the tytheory. e looked at the businessraliesofie &
- ever that this assertion i nota cr’;:{ITOW precedent set in Salomon. It sould 0
Ique of the Salomon pr@nciple; rather the ideas thatn
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cutreumstance, there may be the need to streteh the Salomon principle

approl wl
! Y Yictri . : .
| that €8¢ DUN Food 1 '-\’{l/’rllf)r.\ Ltd, a wholesale cash and carry business was the
' y Y LTI Al $ N
L g company i a group of three companies, Also, the two subsidiaries were fully wnee

t;';l;-' nolding company. One q{ i{.\ subsidiaries, Bronze owned the land that was heing used
:H DHN, while I/h‘.\'('(‘()Il(/.\‘ll{),\'l([l(lljl’m'i'm'(llhc' vehicles used by DIIN. Essentially, the three
companies had the same ‘.flf't‘t'f‘?"-\- Subsequently, the Tower Hamlets London Borough
Council acquired the premises of B"O’Jf-'t'. and because DIIN was doing its business on (he
“Jand, 1 had to c/m'c. down. Essentially, the three companies went into liquidation
(».(,,,,,wmnon was paid to Bronze but none to DHN because technically, it was only a
Jicensee on the land. DHN could only get compensation if it had more than a license interest.
Nevertheless. DHN sought compensation. It was held by the Land Tribunal that based on the
pn‘nciph‘ in Salomon's case; the three companies were different persons under the lav. A Iso.
that DHN was not entitled to any compensation as it could only get compensation if it had
more than a license interest and that DHN's interest on the land does not entitle it (o
compensation beyond what was provided in section 20 of 1965 Act which was insignificant.
On appeal to the Court of Appeal, one of the grounds for the appeal was that the corporate
veil should be lified and DHN should be treated as the owners of Bronze in order to enablz it
claim compensation. At the Court of Appeal, it was held that the corporate veil should be
pierced and the three companies treated as one. DHN was thus held entitled to the claim.

Lord Denning said:

“These subsidiaries are bound hand and foot to the parent company and must do just wha!
the parent company says... This group is virtually the same as a parmership inwhich all the
three companies are parmers. They should not be treated separately so as to be defeated o o
technical point. They should not be deprived of the compensation which should be justh
payable for disturbances. The three companies should for present purposes. be treated as

one, .

Thus, Lord Denning propounded the single economic entiry theory and held that the three !
companies in this case should be treated as one because of the economic realities of the |
companies since the parent company held all the shares in the hvo subsidiaries and /e

actually owned them. By this decision, the single economic entity doctrine was applied. The

corporate veil was lificd and the distinct personality of the subsidiary companics was

Jettisoned to link them with the holding company.

{\s stated carlier, traditionally, relying on the principle of corporate personality as laid down

in Salomon will mean that a holding company and its subsidiaries are different legal persons

and enjoy distinct personality because upon incorporation, each company is clothed with the

legal cloak. Therefore, the single economic entity doctrine can be referred to as an exception

';;J:)hc principle of corporate personality. (Beckett Investment Management Group v. Hall

7)

cconomic entity automatically mean that

I . - P
I'may be questioned that should the fact of single |
[egal entity? In other words, should

Such group of companies should be treated as single
single cconomic entity justify single legal entity?

It may also be a rgued thet the (,[)pr()uch in' DHN will only suffice for instances where the

Subsidiaries are wholly owned and serve no purpose other than to own the holding
Company's assets, This is because in DHN's case, the holding company absolutely controls
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) i .(Hn,,
company was closed down. €lhs

Dissecting the dictum of Lor_d Dc'nning in the :1110\'_0 C€ase answerg
negative, Thus, single economic entity will nol'nytomancallyjusti fy Sing|
is because Lord Denning referred to the subsu]tqry companies i i}, i}lsh aley
bound hand and foot to the holding company. This term SULESIS tha ke };Sidt_a_-__.
has substantial control over the subsidiar){ com_panigs. Thus, rCinﬂg On the po, :[n “omy
Food Distributors Ltd, the single economic entity will only be theated as 5 sin Sition ey
if. the holding company has substantial control over the subsidiary (ies .
submitted that based on the position in DHN'S case, th(—:‘ subsidiary need noy be why:

by the holding company. but it must exercise substantia| control over it (o qualjf‘l‘.J‘l-’:f g
bound hand and foot. Thus, control need not be absolute byt substantij,| Th-:_‘_'z;f_ :
argument that the subsidiary must be wholly owned is rebutted. o

€ Queg,,
e ]L‘( ” ‘

Jh
y
‘_-dlf_-r- ’

rrl;!.
Rl .

). It

Curiously, the single economic entity doctrine has not received an oy
the English Courts. This is because there have been inconsistenc
English Courts with some following the decision in DHN while so
orthodox and rigid approach in Salomon. In fact, the single econg
rejected two years afler DHN in the case of Woolfsonv. Strathclyde
In this case, Campbell Ltd, a bridal clothing- compa
comprising five shops. Two of the shops were o
remaining three owned by Mr. Woolfson. Mr. Wool
Holdings. In addition, Woolfson and his wife ow
shop was compulsorily purchased by Glasgow
jointly claimed compensation from the Lands
that they were not entitled to compensation.
decision of the Land Tribunal.

On appeal to the House of Lords, this case was distinguished from DHN on the grounds te
unlike DHN which owned and controlled the two subsidiaries, Campbell Ltd had no o>
over Mr. Woolfson and SolfredHoldings. It wen

t further that in this case; the only l,\l
disregarding Salomon will be the proof that the company was a mere sham or fayade T
despite the fact that Mr. Woolfson owned Solfred and Campbell. the House of Lords 1z
toapply the single cconomic entity theory.

Cn\'h&lming S,
1€ in the app.-?'_:-‘.“
Me others stikjp, . .
Mic entity pringi..,
Regional C'ouncu’.ﬂ 5
ny carried on business on 2 pre
wned by Solfred Holdings i .
fson was also a shareholder of & “
ned Campbell Ltd, Subsequently, th i
Corporation. Woolfson and Solfred Hale--
Tribunal for the loss of business. ltwash !

The Scottish Court of Appeal affirral i

Itis submitted that this case is cle
Solfred Holdings could not be treat
person (Mr., Woolfson) fully
not the holding company o
Thus, the House of Lord w
lurther to criticise DHN wh
principle that the corpor
that the company w

arly distinguishable from DHN as C.J.Iﬂpbe”‘l:f:.:.
ed as a group enterprise despite the fac! ll‘ml L1~;"' ,
owned one and partly owned the other company. J_']:P -
[Solfred and neither was Solfred the s@snd1nr}]U\‘N'U_rl‘\_”
as right in refusing to follow DHN. Curiously. ll“ ol
en it held that it had doubts whether DHN P“‘pfr[':\l‘l{zih ot
ate veil be pierced only if special circumstances wi,{ﬁ"”
asamere sham concealing true facts. (Farat and Michon, -

. s X o l‘-‘
Iis submitted tha (e criticism of DHN by the House of Lords is not justifiable

s Iyt .
_‘ 5 = e Tne e
One of the "mportant cases after DHN is the case of Adams & Ca ourt hel "
(1990)which also revieyef the "

\ L i Here, the C
_ single economic entity doctrine. Here, es 0P
corporale veil shoulg not be p

- ani
ierced simply because a group of comp
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et ceonontic entity, This is unlike Woolfson supra where the companics could not be

dedasa angle cconomic entity.
o

1y his COSE. (i;\l\L‘ 0 c.mnp;\‘ny in the Unilc.(l Kil}gdnm had many wholly owned subsidiaries.
s S‘Il\§|[.112\|'|L‘§ were mnmly c‘!lgngcd n mining and marketing asbestos. One of ch
bsidiarics .m.mcd asbestos in South Africa and shipped it to Texas, United States where
'\nolh” Suhg|dl:lli_\’ marheted it. Subsequently, the employees of the Texas subsidiary became i
ok asaresult of the asbestos and thys sued Cape, the holding company and its subsidiaries
‘in 5 Texas Court. It wasargued by Cape that the Texas Court lackcdjurisdictioﬁ to-hcar thé
case. However, lhc_Tc.\'as Court went ahead and gave judgment against Cape for breach of a
Juty of care innegligence. The cn?ployccs then sought to enforce the judgment in the United
Kingdom. In ordertoen forc.e the judgment, the question arose whether Cape had a presence
in Texas which made 1t subjeq to its jurisdiction. Could it be said that Cape through its
cubsidiary in Texas was presentin Texas? The Court rejected the argﬂmcntby the employees
that Cape and its subsidiary should be treated as a single economic entity. Although, the
employees did not argue that the parent /subsidiary relationship between Cape and its
subsidiary (NAAC) made Cape present in the United States. Rather, it was argued that the

Court will in appropriate circumstances ignore the separate legal personality of companies
and treat them as one.

Thus, the appeal by the employees was rejected. Slade LJ held that the mere fact that a
holding and subsidiary are a single economic entity does not mean that they should in the
same vein be treated as a single legal entity. The Court emphasized that each company in a
group of companies is an independent entity and that the Court is not free to disregard
Salomon simply because it considers it in the interest of justice to do so. Therefore, the Court
chose to affirm the separate legal personality principle of Salomon. The Court of Appeal
examined three justifications for lifting the corporate veil. These are the agency principle,
- the use of company as a fagade and the single economic entity theory. _
On the agency principle, it held that there must be the existence of an express agency
agreement between the holding and subsidiary company, otherwise, the plaintiff should
proof that the existence of an agency relationship. In the instant case, the facts only showed
that the US subsidiary acted as Cape's agent in respect of specific transaction but held that
this is not sufficient evidence of a general agency agreement.
On the issue of fagade, the Court agreed that where the group structure was a mere sham or
fagade, the principle in Salomon will be disregarded. This was however not the case here.

Finally, on the issue of single economic entity, the Court refused to apply this principle on the
ground that the fact of single economic entity does not justify disregarding Salomon. It went
further that there was no general principle to the effect that companies in a group of company
should be treated as a single company. It held that the Court is not free to disregard Salomon
merely because the justice of the case requires it. It decided that a company has the powers
unger the law to arrange its affairs in such a way that the busingss carried on in a foreign
country is the business of its su bsidiary and not its own business. (Millam v. The Print
Factory (London), 1991)

It must be stated however that the Court found ona review of evidence that Cape had overall
control overNAAC (its subsidiary);but the control did not extend to the day to day running of

NAAC. (Sealy, 2001) It is submitted that this fact is irrelevant. This is because baseq on the
decision in DHN: a holding company need not have control of the day to day running of a
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In the case of Ord. & Anor v Bclhal'i’f’ Pubs th'(l()()gl) thre Court rejecteq he .
CONOMIc cnlil\'1hc0l'_\’-“|‘C|dlhm.ahoml!]g. cempany asa shareholder aga“mil:d »,
ZLIILI(d (hus not liable-for the debts of its subsidiary. It hﬁld fu;;ther that the CorpC)raléu:iI.::‘.‘ "
pierced where th¢ company was a fagade concea Il‘lg the true facys, Thus, bdseg
decisions in Adams v. Cape and Ordd Anor v. Belhaven Pubs L.l
sufficient to warrant the application of the single economic entj

. Leg g
d7 Slgnl lcan[COr y

must be proof that the subsidiary is a mere fagade or that the on

other.

ty theory, [, addi;;r;;-,t
€ company js 5, Qg'l_[‘*
This implies that there are still strong voices in favor of.
personality distinctions within groups as opposed to the si
canvassed by Lord Denning in DHN.English law has Stuf:k to
cutrules and principles to guide as to when to apply the single
and Worthington, 2008)

Therefore, the words of Lord Templemansti
today. (Re Southard & Co Ltd, 1979)

“English company law possesses some curious Jeatures, which May generate cyrigys
results. A parent company may spawn a number of subsidiary companies, all conpolsy,
directly or indirectly by the shareholders of the parent company. If one of the subsifim
companies... turns out 1o be the runt of the litter and declines jnto insolvency to the disme

its creditors, the parent company and other subsidiary companies may prosper 1o the joy of

the shareholders without an y liability for the debis ofthe insolvent subsidi, ry”

the orthodoy interprey_m[.H ,
ngle economic eNtity dgen..
Salomon andthereaer.c'm

economic entity thegr, (Seah
- « Tl

Il aptly capture the position of the English iy,

Nevertheless, it is submitted that it is inappropriate to continue to rely rigidly on Salomen s
view of the modern realitjes Where commercial activities are carried on withina group. The
igi icati mon would aid companies to deliberately evade liabiliy s
n be incorporated deliberately to evade future liability. 1t
¢ in Salomon forms the cornerstone of company law. Ho“t_\f.fl-f’
to.be used as a tool to perpetuate wrong. This is because, nu
ad to injustice as evidenced by the case of Adams v ('“f‘
, s ; inciple should be
Instances, like it happened in DHN, the princip
estreated as a single economic entity.

subsidiary companies ca
conceded that the principl
should not be encouraged
applying Salomon can le

Therefore, in appropriate
Jettisoned and the com pani

-conomic Entity Doctripe: The Nigerian Perspective ' Iy
Although, the Nigerian com Pany law draws a'lot of influence from the Englishcomn<'’
Akanbi, 20) 2),it |

e e nt is &
1S nonetheless essentially statutory, The principal enactme

N ¢
C?rporal.c an(! Allied Matters Act.(C20,L.FN 2004) Ttrecognises the principle ol
personality laid down Salomon, Section 37 provides: R

ny

fon.
e 01"
i

le of incorporation me
memorandym, fogether
of the company, shall

Subscribey of the

» . ) o . 14 ora
ntioned in the certificate of incorp”’
become membeys

i m fm
with such other persons as m ayﬁ%n!ahu’
be a body corporate by the 1 rane ¢
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Furthermore, in section 38
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law in Nigeri inciple i ‘
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: ce. g v. Penny- 2 in Nigeri ivi
Service Union (Western State) v. Allen (1972) h{zll(\i,fan = IRl Herian Ciil
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grant legal personality 1o any group of persons and it m‘av
Therefore, upon incorporation. a
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and business transactions
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/4 company in Nigeria becomes a body corporate, a legal
rty i his own n
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omineestdv. FBI.R 1986)

In ndd_ition. the Companies and Allied Matters Act (CAMA) recognise that corporate
activitics arc carried out within the context of group enterprise. Section 338 defines holding
and subsidiary companies. It provides that a company is a subsidiary of another company if it
is a member of that other company and that other company controls the composition of ils
board of directors or if the other company owns more than half of nominal value of its share
capital or it is a subsidiary of a company which is the other company's subsidiary. It went

further in section 338 (5) that a company 1s a holding company of another if the other
company is its subsidian . 1t also states that

abody corporate is a wholly owned subsidiary of
another company if ithas no member except that other company.

Also, section 334( 1) provides that directors of a holding company should prepare the group's
financial statement. (Section 336, CAMA 2004) 1t also provides in section 334 (5) that the
directors of a holding company should ensure that the year of each of its subsidiaries
coincide with the year of the holding company except there are reasonsto do otherwise.

From the above. it is obvious that CAMA recognises the doctrine of corporate personality
laid down n Salomon and the concept of group enterprise through tt-)e.meqmm ofholdi‘ng
and subsidiary companies. The question now is whether therf: are provisions in t-hc Actwhich
allows companies in a group to be treated as a single economic entity in appropriate cases.

Generally, CAMA bro\ ides instances when the separate legal personality of a company will
be disregarded. It includes section 38 which allows the corporate veil to be lifted when a
donation is made to a political party. section 303 which empowers a member ofa company to
interveng in an action or to bring an action on behalf of a company and section 506 which
provides that if in the course of winding up. it is discovered that the business of the company
was carried on recklessiv or with intend to defraud, the corporate veil will be pierced in order

10 grou

4 ;e anbi, 2012}
und personal hiability of partiesto the fraud (Akanbi, 2012)
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From the above provisions, it is submitted that the Companics and Allicd

n &1 » ~ ot n : ‘l . ‘.r . . ) ) : an& »
the single cconomic entity doctrine T'his is because the st A,

not recognise |
corporate veil will be disregarded do not include when companies ip, 4 o, Ces g
; e g : . : up > When
cconomic entity. Section 316 only allows an investigator to Investigate a:'a”""z'
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subsidiary company if such/ invs:stigati.on .is (elcvant to his ongoing inyesy:, . . "2

v. Thisisa blanket provision which is different from the position laid ;tlgaucn of

This is because Lord Denning's position is based on the compg‘".ﬂ by Ling
Nie

i b‘"iﬁ’ 3
1al cgl-}.;;

compan
Denning in DHN.
sinzle economic entity and in addition, a holding company must exercise substan

g o

over the subsidiary.

Itis conceded that section 316 isalsoa medium of lifting the corporate veil; it differs fro
single economic entity theory which allows an otherwise limited liability COmp;»p r’" he

in the liability of another company. share

Apart from the provisions of CAMA, case law in Nigeria does not offer much guids_[; ;2o
the concept is yet to be well tested by the Courts in Nigeria. However, it is safe to conciuc.
that based on the provisions of CAMA, the Nigerian company jurisprudence aligns wiz: -

rigid position in Adamsv. Cape.

-

However, as stated in the course of this paper, the better approach is the decision in D\
“which allows some flexibility as the justice of the case required. It is hoped that in the cours

of events, the Nigerian Courts will not be afraid to take the radical progressive approah m
look deeper in order to adapt the Salomon principle in a way that ultimately serve the e

the end o
justice.

In addition, since Nigerian company law is basically statutory, it is recommended B
Companices and Allied Matters Act should be amended to allow the single economi csz
one of the exceptions to the principle of corporate personality. Apar! from the wj;,
being a single economic entity, it should also include substantial control na Sub"" ould
ground for applying the single economic éntity theory. In addition, the a.mcnf"fg;;(,u:;:s
also include giving discrétionary powers to the Courts to order in appropriate ‘,"Tilt yidatiot
thata company in a group of companies contributes to the assets of acompany ”.‘ !

(Sealy and Worthington, 2008)

Conclusion and Recommendations
Behind the simplicity of the corporate personality principle |
complex reality that most large businesses are carried on throug
companies. This may be for a number of legitimate reasons suchaso
in a foreign country which may be more easil
comply more easily with the requirements of the
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nple cconomic entity having ultimately e

|lo“*"‘l"\hc "“.dmlm‘wl )‘.lu\l"‘l L-I‘\.|le|1|'i'ic or "*"””p""Cmnp;n.ic',c:m be subject to abuse 1t i
,_\wml\\\"“““ that 1 “f pn-»l.su pmmfm totake l\:lll(ll inappropriate circumstances where the
:.-Mif" ol the case requires, the h:\h\ll\fﬂ\ principle of corporate personality should be
W rded and companies ina group which arc in reality a sing

Jisre ) .
{asasingle leghlentity too.

le economic entity, cj‘u’.ul«'l he
rreated '
\

9

Thus. the dictum ol L.orn! Denning in DHN is the proper cause 1o take. It is recommended that
common [aw Courts will have course to review itself instcad of the rigid application of
Qalomon. 1t 1s also hopcd fmd recommended that the Nigerian Courts will follow Lord
Denning n the appropriate instance because in reality the separate corporate personality of
companies in a group may be absent where there is substantial domination of a subsidiary by
5 holding company. Rigidly applying Salomon in this instance will imply deliberately
shutting oureyes o the truth. )
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